TUESDAY,  APRIL  10,  1973 
WASHINGTON,  D.C. 

Volume  38  ■  Number  68 


PART  II 


DEPARTMENT  OF 
THE  TREASURY 

Monetary  Offices 


FISCAL  ASSISTANCE  TO 
STATE  AND  LOCAL 
GOVERNMENTS 

ENTITLEMENT  PAYMENTS 
Rules  and  Regulations 


No.  68— Pt.  II - 1 


2£a3i\^ 


9132 


RULES  AND  REGULATIONS 


Title  31 — Money  and  Finance:  Treasury 

CHAPTER  I— MONETARY  OFFICES, 

DEPARTMENT  OF  THE  TREASURY 

PART  51 — FISCAL  ASSISTANCE  TO  STATE 
AND  LOCAL  GOVERNMENTS 

By  notice  of  proposed  rulemaking  ap¬ 
pearing  in  the  Federal  Register  for 
Thursday,  February  22,  1973  (38  FR 
4918) .  regulations  were  proposed  in  order 
to  disburse  entitlement  payments  to 
States  and  unit  of  local  government 
under  the  State  and  Local  Fiscal  Assist¬ 
ance  Act  of  1972  (Public  Law  92-512)  for 
the  entitlement  period  beginning  Janu¬ 
ary  1,  1973,  and  for  entitlement  periods 
subsequent  thereto.  A  public  hearing  with 
respect  to  such  proposed  regulations  was 
held  on  March  26,  1973.  After  consider¬ 
ation  of  all  such  relevant  matter  as  was 
presented  by  interested  persons  regard¬ 
ing  the  proposed  regulations,  certain 
changes  were  made,  and  the  proposed 
regulations  are  adopted  by  this  docu¬ 
ment,  subject  to  the  changes  indicated 
below: 

Section  51.2(i). — The  second  sentence 
of  §  51.2 (i)  of  the  proposed  regulations 
is  changed  to  read  as  set  forth  below. 

Section  51.3. — Section  51.3  of  the  pro¬ 
posed  regulations  is  changed  by  deleting 
the  final  sentence. 

Section  51.4. — A  new  §  51.4  is  inserted 
to  read  as  set  forth  below. 

Section  51.5. — A  new  §  51.5  is  inserted 
to  read  as  set  forth  below. 

Section  51.11. — The  second  sentence 
of  paragraph  (a)  of  §  51.11  of  the  pro¬ 
posed  regulations  is  changed  to  read  as 
set  forth  below. 

The  third  sentence  of  paragraph  (b) 
of  §  51.11  is  changed  to  read  as  set  forth 
below. 

Section  51.13. — The  second  sentence  of 
paragraph  (a)  of  §  51.13  of  the  proposed 
regulations  is  changed  to  read  as  set 
forth  below. 

Paragraph  (b)  of  §  51.13  of  the  pro¬ 
posed  regulations  is  changed  to  read  as 
set  forth  below. 

Paragraph  (c)  of  §  51.13  of  the  pro¬ 
posed  regulations  is  changed  to  read  as 
set  forth  below. 

Section  51.20. — Section  51.20(d)  of  the 
proposed  regulations  is  changed  by  delet¬ 
ing  the  word  “population”  as  it  appears 
immediately  prior  to  the  phrase  “ad¬ 
justed  taxes”,  as  set  forth  below. 

Section  51.24. — Paragraph  (a)  of 
§  51.24  of  the  proposed  regulations  is 
changed  to  read  as  set  forth  below. 

Section  51.26. — Paragraph  (d)  of 
§  51.26  of  the  proposed  regulations  is 
changed  by  inserting  a  new  clause  after 
the  phrase  “beginning  July  1,  1971”  as 
set  forth  below. 

Paragraph  (f)  of  §  51.26  is  changed  by 
deleting  the  period  at  the  end  of  the 
paragraph,  inserting  a  comma  and  add¬ 
ing  a  new  clause  as  set  forth  below. 

Paragraph  (h)  of  §  51.26  is  deleted  and 
a  new  paragraph  (h)  is  inserted  to  read 
as  set  forth  below. 

Paragraph  (j)  of  §  51.26  is  changed  by 
inserting  the  word  “Secretary’s”  prior 
to  the  phrase  “Trust  Fund”,  as  set  forth 
below. 


Section  51.28. — The  first  sentence  of 
§  51.28  of  the  proposed  regulations  is 
changed  by  inserting  a  period  after  the 
word  “practicable”  and  by  deleting  the 
phrase  “after  the  beginning  of  an  ap¬ 
plicable  entitlement  period”,  as  set  forth 
below. 

Section  51.30. — The  first  sentence  of 
paragraph  (a)  of  I  51.30  of  the  proposed 
regulations  is  changed  to  read  as  set 
forth  below. 

A  new  paragraph  (b)  of  §  51.30  is 
inserted  to  read  as  set  forth  below. 

Paragraph  (b)  of  the  proposed  regula¬ 
tions  is  redesignated  as  paragraph  (c). 

Paragraph  (c)  of  the  proposed  regula¬ 
tions  is  redesignated  as  paragraph  (d) 
and  is  changed  to  read  as  set  forth  below. 

Paragraph  (d)  of  §  51.30  is  redesig¬ 
nated  as  paragraph  (e)  and  is  changed 
to  read  as  set  forth  below. 

Paragraphs  (e)  and  (f)  of  the  pro¬ 
posed  regulations  are  redesignated  as 
paragraphs  (f)  and  (g)  respectively. 

Section  51.31. — A  new  paragraph  (b) 
is  added  to  §  51.31  of  the  proposed  regu¬ 
lations,  to  read  as  set  forth  below. 

Paragraph  (b)  of  §  51.31  is  redesig¬ 
nated  as  paragraph  (c) . 

Section  51.32. — The  second  sentence  of 
paragraph  (a)  of  §  51.32  of  the  proposed 
regulations  is  changed  by  deleting  the 
period  at  the  end  of  the  sentence,  insert¬ 
ing  a  comma,  and  adding  a  clause  as  set 
forth  below. 

Subsection  (4)  of  paragraph  (b)  of 
§  51.32  of  the  proposed  regulations  is 
changed  by  deleting  the  word  “citizens” 
and  inserting  the  word  “persons”,  as  set 
forth  below. 

A  new  paragraph  (b)  (5)  of  §  51.32  of 
the  proposed  regulations  is  inserted  to 
read  as  set  forth  below. 

A  new  sentence  is  inserted  after  the 
first  sentence  of  paragraph  (d)  of  §  51.32 
to  read  as  set  forth  below. 

The  second  sentence  of  paragraph  (d) 
of  §  51.32  of  the  proposed  regulations  is 
changed  by  deleting  the  word  “an”  be¬ 
fore  the  word  “investigation”  and  by  in¬ 
serting  the  words  “a  prompt”  before  the 
word  “investigation”,  as  set  forth  below. 

The  first  sentence  of  paragraph  (f)  (1) 
of  |  51.32  of  the  proposed  regulations  is 
changed  by  adding  a  phrase  after  the 
word  “notify”  as  set  forth  below. 

Paragraph  (f)  (3)  of  §  51.32  is  changed 
to  read  as  set  forth  below. 

Paragraph  (f)  (3)  (v)  of  §51.32  of  the 
proposed  regulations  is  changed  to  read 
as  set  forth  below. 

Section  51.40. — The  first  sentence  of 
paragraph  (b)  of  §  51.40  of  the  proposed 
regulations  is  changed  to  read  as  set 
forth  below. 

The  second  sentence  of  paragraph  (b) 
of  §  51.40  of  the  proposed  regulations  is 
changed  by  deleting  the  first  two  words 
which  reads  “Permission  for”,  as  set  forth 
below. 

Paragraph  (d)  of  §  51.40  is  changed  to 
read  as  set  forth  below. 

Section  51.41. — Paragraph  (a)  of 
§51.41  of  the  proposed  regulations  is 
changed  by  deleting  the  word  “will”  in 
the  second  sentence  and  inserting  the 
word  “may”,  as  set  forth  below. 


Paragraph  (b)  of  §  51.41  of  the  pro¬ 
posed  regulations  is  changed  by  deleting 
the  word  “will”  in  the  first  sentence  and 
inserting  the  word  “may”.  The  second 
sentence  of  paragraph  (b)  is  changed  by 
deleting  the  word  “will”  and  inserting 
the  word  “may”  and  by  deleting  the 
phrase  “at  a  minimum”,  as  set  forth 
below. 

Paragraph  (b)  (4)  is  changed  to  read 
as  set  forth  below. 

Paragraph  (c)  of  §  51.41  of  the  pro¬ 
posed  regulations  is  changed  by  deleting 
the  word  “will”  in  the  second  sentence 
and  inserting  the  word  “may”,  as  set 
forth  below. 

The  second  sentence  of  paragraph 
(c)  (1)  is  changed  by  inserting  the  clause 
“they  consider”  prior  to  the  word  “prac¬ 
ticable”,  as  set  forth  below. 

Paragraph  (c)(3)  of  §  51.41  is  changed 
to  read  as  set  forth  below. 

Paragraph  (c)(4)  of  §  51.41  is  changed 
by  the  addition  of  a  new  sentence  im¬ 
mediately  following  the  first  sentence, 
which  addition  reads  as  set  forth  below. 

Because  the  purpose  of  these  regula¬ 
tions  is  to  provide  immediate  guidance 
to  the  States  and  units  of  local  govern¬ 
ment  in  order  that  the  requirements  of 
the  act  be  complied  with,  it  is  hereby 
found  impracticable  to  issue  such  regu¬ 
lations  subject  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 

The  foregoing  regulations  are  issued 
under  the  authority  of  the  State  and 
Local  Fiscal  Assistance  Act  of  1972  (Title 
I,  Public  Law  92-512),  and  Treasury 
Department  Order  No.  224,  dated  Janu¬ 
ary  26,  1973  (38  FR  3342).  These  regula¬ 
tions  shall  become  effective  on  April  5, 
1973,  at  3:50  p.m.,  and  are  applicable  to 
entitlement  periods  beginning  on  or 
after  January  1,  1973. 

[seal!  Graham  W.  Watt, 

Director, 

Office  of  Revenue  Sharing. 
Approved  April  5,  1973. 

Samuel  R.  Pierce,  Jr., 

General  Counsel. 

Subpart  A — Genera!  Information 
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51.24  Waiver  of  entitlement;  nondelivery  of 

checks;  Insufficient  data. 

61.25  Reservation  of  funds  and  adjustment 

of  entitlement. 

61.26  State  must  maintain  transfers  to  local 

governments. 

61.27  Optional  formula. 

51.28  Adjustment  of  data  factors. 

61.29  Adjustment  of  maximum  or  minimum 

per  capita  entitlement. 

Subpart  D — Prohibition  and  Restrictions  on  Use 
of  Funds 

51 .30  Matching  funds. 

51.31  Permissible  expenditures. 

51.32  Discrimination. 

51.33  Wage  rates  and  labor  standards. 

61.34  Restriction  on  expenditures  by  Indian 

tribes  and  Alaskan  native  villages. 

Subpart  E — Fiscal  Procedures  and  Auditing 

51.40  Procedures  applicable  to  use  of  funds. 

51.41  Auditing  and  evaluation;  scope  of 

audits. 

Subpart  F — Proceedings  for  Reduction  in  Entitle¬ 
ment,  Withholding  or  Repayment  of  Funds 

61.50  Scope  of  subpart. 

61.51  Liberal  construction 

61.52  Reasonable  notice  and  opportunity 

for  hearing. 

51.53  Opportunity  for  compliance. 

51.54  Institution  of  proceeding. 

61.55  Contents  of  complaint. 

61 .56  Service  of  complaint  and  other  papers. 

51.57  Answer;  referral  to  administrative 

law  Judge. 

51.58  Supplemental  charge. 

61.59  Proof;  variance;  amendment  of  plead¬ 

ings. 

51.60  Representation. 

51.61  Administrative  law  Judge;  powers. 

61.62  Hearings. 

51.63  Stipulations. 

61.64  Evidence. 

51.65  Depositions. 

61.66  Stenographic  record;  oath  of  reporter; 

transcript. 

61.67  Proposed  findings  and  conclusion. 

51.68  Initial  decision  of  the  administrative 

law  Judge. 

51.69  Certification  and  transmittal  of  record 

and  decision. 

51.70  What  constitutes  record. 

51.71  Procedure  on  review  of  decision  of  ad- 
-  mlnistratlve  law  Judge. 

51.72  Decision  of  the  Secretary. 

51.73  Effect  of  order  of  repayment  or  with¬ 

holding  of  funds. 

51.74  Publicity  of  proceedings. 

61.75  Judicial  review. 

Authority:  The  provisions  of  this  Part  51 
are  issued  under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (title  I,  Public  Law 
92-512) ;  and  5  U.S.C.  301. 

Subpart  A — General  Information 

§  51.0  Scope  and  application  of  regula¬ 
tions. 

(a)  In  general.  The  rules  and  regula¬ 
tions  in  this  part  are  prescribed  for  car¬ 
rying  into  effect  the  State  and  Local  Fis¬ 
cal  Assistance  Act  of  1972  (Title  I,  Public 
Law  92-512)  applicable  to  entitlement 
periods  beginning  January  1,  1973.  Sub¬ 
part  A  sets  forth  general  information 
and  definitions  of  terms  used  in  this  part. 
Subpart  B  of  this  part  prescribes  reports 
required  under  this  part  and  publicity 
concomitant  thereto.  Subpart  C  of  this 
part  contains  rules  regarding  the  compu¬ 
tation,  allocation  and  adjustment  of 
entitlement.  Subpart  D  of  this  part  pre- 
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scribes  prohibitions  and  restrictions  on 
the  use  of  funds.  Subpart  E  of  this  part 
prescribes  fiscal  procedures  and  auditing 
requirements.  Subpart  F  of  this  part 
contains  rules  relating  to  procedure  and 
practice  requirements  where  a  recipient 
government  has  failed  to  comply  with 
any  provision  of  this  part. 

(b)  Saving  clause.  Any  cause  of  action 
arising  out  of  noncompliance  with  the 
interim  regulations  covering  payments 
made  for  the  first  and  second  entitle¬ 
ment  periods  (January  1,  1972,  through 
June  30,  1972,  and  July  1,  1972,  through 
December  31,  1972)  shall  continue  to  be 
covered  by  such  regulations  and  any  pro¬ 
ceeding  commenced  thereon  shall  be  gov¬ 
erned  by  the  procedures  set  forth  in 
Subpart  F  of  this  part. 

§  51.1  Establishment  of  Office  of  Reve¬ 
nue  Sharing. 

There  is  established  in  the  Office  of  the 
Secretary  of  the  Treasury  the  Office  of 
Revenue  Sharing.  The  office  shall  be 
headed  by  a  Director  who  shall  be  ap¬ 
pointed  by  the  Secretary  of  the  Treas¬ 
ury.  The  Director  shall  perform  the  func¬ 
tions,  exercise  the  powers  and  carry  out 
the  duties  vested  in  the  Secretary  of  the 
Treasury  by  the  State  and  Local  Fiscal 
Assistance  Act  of  1972,  Title  I,  Public 
Law  92-512. 

§  51.2  Definitions. 

As  used  in  this  part  (except  where  the 
context  clearly  indicates  otherwise,  or 
where  the  term  is  defined  elsewhere  in 
this  part)  the  following  definitions  shall 
apply: 

(a)  “Act”  means  the  State  and  Local 
Fiscal  Assistance  Act  of  1972,  Title  I  of 
Public  Law  92-512,  approved  October  20, 

1972. 

(b)  “Chief  executive  officer”  of  a  unit 
of  local  government  means  the  elected 
official,  or  the  legally  designated  official, 
who  has  the  primary  responsibility  for 
the  conduct  of  that  unit’s  governmental 
affairs.  Examples  of  the  “chief  execu¬ 
tive  officer”  of  a  unit  of  local  govern¬ 
ment  may  be:  The  elected  mayor  of  a 
municipality,  the  elected  county  execu¬ 
tive  of  a  county,  or  the  chairman  of  a 
county  commission  or  board  in  a  county 
that  has  no  elected  county  executive,  or 
such  other  official  as  may  be  designated 
pursuant  to  law  by  the  duly  elected  gov¬ 
erning  body  of  the  unit  of  local  govern¬ 
ment:  or  the  chairman,  governor,  chief, 
or  president  (as  the  case  may  be)  of  an 
Indian  tribe  or  Alaskan  native  village. 

(c)  “Department”  means  the  Depart¬ 
ment  of  the  Treasury. 

(d)  “Entitlement”  means  the  amount 
of  payment  to  which  a  State  govern¬ 
ment  or  unit  of  local  government  is  en¬ 
titled  as  determined  by  the  Secretary 
pursuant  to  an  allocation  formula  con¬ 
tained  in  the  Act  and  as  established  by 
regulation  under  this  part. 

(e)  “Entitlement  funds”  means  the 
amount  of  funds  paid  or  payable  to  a 
State  government  or  unit  of  local  gov¬ 
ernment  for  the  entitlement  period. 

(f)  “Entitlement  period”  means  one 
of  the  following  periods  of  time: 

(1)  The  6-month  period  beginning 
January  1,  1973,  and  ending  June  30, 

1973. 


(2)  The  fiscal  year  beginning  July  1, 

1973,  and  ending  June  30,  1974. 

(3)  The  fiscal  year  beginning  July  1, 

1974,  and  ending  June  30,  1975. 

(4)  The  fiscal  year  beginning  July  1, 

1975,  and  ending  June  30,  1976. 

(5)  The  6-month  period  beginning 
July  1,  1976,  and  ending  December  31, 

1976, 

(g)  “Governor”  means  the  Governor 
of  any  of  the  50  States  or  the  Commis¬ 
sioner  of  the  District  of  Columbia. 

(h)  “Independent  public  accountants” 
means  independent  certified  public  ac¬ 
countants  or  independent  licensed  pub¬ 
lic  accountants  certified  or  licensed  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States. 

(i)  “Indian  tribes  and  Alaskan  native 
villages’  means  those  Indian  tribes  and 
Alaskan  native  villages  which  have  a  rec¬ 
ognized  governing  body  and  which  per¬ 
form  substantial  governmental  func¬ 
tions.  Certification  to  the  Secretary  by 
the  Secretary  of  the  Interior  (or  by  the 
Governor  of  a  State  in  the  case  of  a  State 
affiliated  tribe)  that  an  Indian  tribe  or 
an  Alaskan  native  village  has  a  recog¬ 
nized  governing  body  and  performs  sub¬ 
stantial  governmental  functions,  shall 
constitute  prima  facie  evidence  of  that 
fact. 

(j)  “Recipient  government”  means  a 
State  government  or  unit  of  local  gov¬ 
ernment  as  defined  in  this  section. 

(k)  “Secretary”  means  the  Secretary 
of  the  Treasury  or  any  person  duly  au¬ 
thorized  by  the  Secretary  to  perform  the 
function  mentioned. 

(l)  “State  government”  means  the 
government  of  any  of  the  50  States  or 
the  District  of  Columbia. 

(m)  “Unit  of  local  government”  means 
the  government  of  a  county,  municipal¬ 
ity,  township,  or  other  unit  of  govern¬ 
ment  below  the  State  which  is  a  unit  of 
general  government  and  which  shall  be 
determined  on  the  basis  of  the  same 
principles  as  used  by  the  Bureau  of  the 
Census  for  general  statistical  purposes. 
The  term  “unit  of  local  government” 
shall  also  include  the  recognized  govern¬ 
ing  body  of  an  Indian  tribe  or  Alaskan 
native  village  which  performs  substan¬ 
tial  governmental  functions.  The  Dis¬ 
trict  of  Columbia,  in  addition  to  being 
treated  as  a  State,  shall  also  be  treated  as 
a  county  area  which  has  no  units  of  local 
government  (other  than  itself)  within  its 
geographic  area. 

§  51.3  Procedure  for  effecting  compli¬ 
ance. 

If  the  Secretary  determines  that  a 
recipient  government  has  failed  to  com¬ 
ply  substantially  with  any  provision  of 
this  part,  and  after  giving  reasonable 
notice  and  opportunity  for  a  hearing  to 
the  Governor  of  the  State  or  the  chief 
executive  officer  of  the  unit  of  local  gov¬ 
ernment  pursuant  to  Subpart  F  of  this 
part,  the  Secretary  shall  notify  the  re¬ 
cipient  government  that  if  it  fails  to 
take  corrective  action  within  60  days 
from  the  date  of  receipt  of  such  notifica¬ 
tion  further  payments  to  it  will  be  with¬ 
held  for  any  subsequent  entitlement  pe¬ 
riod  until  such  time  as  the  Secretary  is 
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satisfied  that  appropriate  corrective  ac¬ 
tion  iias  been  taken  and  that  there  will 
no  longer  be  any  failure  to  comply.  Until 
he  is  satisfied,  the  Secretary  shall  make 
no  further  payments  of  such  amounts. 

§  51.4  Extension  of  time. 

When  by  these  regulations  (other  than 
those  specified  in  subpart  F  of  this  part) 
an  act  is  required  within  a  specified  time, 
the  Secretary  may  grant  a  request  for  an 
extension  of  time  if  in  his  judgment  it  is 
necessary  and  appropriate.  Requests  for 
extensions  of  time  shall  set  forth  the 
facts  and  circumstances  supporting  the 
need  for  more  time  and  the  amount  of 
additional  time  requested. 

§  51.5  Transfer  of  funds  lo  secondary 
recipients. 

The  prohibition  and  restrictions  on  the 
use  of  entitlement  funds  set  forth  in 
subpart  D  of  this  part  apply  to  a  recipi¬ 
ent  government’s  entitlement  funds 
which  are  transferred  by  it  to  another 
governmental  unit  or  private  organiza¬ 
tion.  A  violation  of  subpart  D  of  this  part 
by  a  secondary  recipient  shall  constitute 
a  violation  by  the  recipient  government 
and  the  applicable  penalty  shall  be  im¬ 
posed  on  the  recipient  government. 

Subpart  B — Reports  and  Written 
Communications 

§  51.10  Reports  to  the  Secretary  ;  Assur¬ 
ances. 

(a)  Reports  for  review  and  evaluation. 
The  Secretary  may  require  each  recip¬ 
ient  government  receiving  entitlement 
funds  to  submit  such  annual  and  interim 
reports  (other  than  those  required  by 
§  51.11)  as  may  be  necessary  to  provide  a 
basis  for  evaluation  and  review  of  com¬ 
pliance  with  and  effectiveness  of  the 
provisions  of  the  Act  and  regulations  of 
this  part. 

(b)  Requisite  assurances  for  receipt 
of  entitlement  funds.  Each  Governor  of 
a  State  or  chief  executive  officer  of  a 
unit  of  local  government,  in  order  to 
qualify  for  entitlement  funds,  must  file 
a  statement  of  assurances  when  re¬ 
quested  by  the  Secretary,  on  a  form  to 
be  provided,  that  such  government  will 
abide  by  certain  specific  requirements  of 
the  Act  and  the  prohibitions  and  restric¬ 
tions  of  Subparts  D  and  E  of  this  part, 
with  respect  to  the  use  of  entitlement 
funds.  The  Secretary  will  afford  each 
Governor  the  opportunity  for  review  and 
comment  to  the  Secretary  on  the  ade¬ 
quacy  of  the  assurances  by  units  of  local 
government  in  his  State. 

§  51.11  Report  on  Planned  Use  and 
Actual  Use  of  Funds. 

(a)  Planned  use  report.  Each  recipient 
government  which  expects  to  receive 
funds  under  the  Act  shall  submit  to  the 
Secretary  a  report,  on  a  form  to  be  pro¬ 
vided,  of  the  specific  amounts  and  pur¬ 
poses  for  which  it  plans  to  spend  the 
funds  which  it  expects  to  receive  for  an 
entitlement  period.  The  planned  use  re¬ 
ports  for  the  third  and  fourth  entitle¬ 
ment  periods  (the  6-month  period  begin¬ 
ning  January  1, 1973  and  ending  June  30, 
1973,  and  the  fiscal  year  beginning  July  1, 


1973  and  ending  June  30,  1974)  shall  be 
filed  with  the  Secretary  on  a  date  he  shall 
determine.  Thereafter,  each  planned  use 
report  shall  be  filed  prior  to  the  begin¬ 
ning  of  an  entitlement  period  as  defined 
in  §  51.2(f). 

(b)  Actual  use  report;  status  of  trust 
fund.  Each  recipient  government  which 
receives  funds  pursuant  to  the  Act  shall 
submit  to  the  Secretary  an  annual  re¬ 
port,  on  a  form  to  be  provided,  of  the 
amounts  and  purposes  for  which  such 
funds  have  been  spent  or  otherwise 
transferred  from  the  trust  fund  (as  de¬ 
fined  in  §  51.40(a) )  during  the  reporting 
period.  Such  report  also  shall  state  any 
interest  earned  on  entitlement  funds 
during  the  period  and  the  balance  of  the 
trust  fund  as  of  the  date  of  the  report’s 
submission.  Such  reports  shall  show  the 
status  of  the  trust  fund  as  of  June  30  and 
shall  be  filed  with  the  Secretary  on  or 
before  September  1  of  each  calendar 
year.  All  such  funds  must  be  used,  obli¬ 
gated,  or  appropriated  within  the  time 
period  specified  in  §  51.40(b). 

§  51.12  Certifications. 

The  Secretary  shall  require  a  certifica¬ 
tion  by  the  Governor,  or  the  chief  ex¬ 
ecutive  officer  of  the  unit  of  local  gov¬ 
ernment,  that  no  entitlement  funds  have 
been  used  in  violation  of  the  prohibition 
contained  in  §  51.30  against  the  use  of 
entitlement  funds  for  the  purpose  of  ob¬ 
taining  matching  Federal  funds.  In  the 
case  of  a  unit  of  local  government  the 
Secretary  shall  require  a  certification  by 
the  chief  executive  officer  that  entitle¬ 
ment  funds  received  by  it  have  been  used 
only  for  priority  expenditures  as  pre¬ 
scribed  by  §  51.31.  The  certifications  re¬ 
quired  by  this  section  shall  be  in  such 
form  as  the  Secretary  may  prescribe. 

§  51.13  Publication  and  publicity  of  re¬ 
ports  ;  public  inspection. 

(a)  Publication  of  required  reports. 
Each  recipient  government  must  pub¬ 
lish  in  a  newspaper  a  copy  of  each  report 
required  to  be  filed  under  §  51.11  (a)  and 
(b)  prior  to  the  time  such  report  is  filed 
with  the  Secretary.  Such  publication 
shall  be  made  in  one  or  more  newspapers 
which  are  published  within  the  State  and 
have  general  circulation  within  the  geo¬ 
graphic  area  of  the  recipient  government 
involved.  In  the  case  of  a  recipient  gov¬ 
ernment  located  in  a  metropolitan  area 
which  adjoins  and  extends  beyond  the 
boundary  of  the  State,  the  recipient  gov¬ 
ernment  may  satisfy  the  requirement  of 
this  section  by  publishing  its  reports  in 
a  metropolitan  newspaper  of  general  cir¬ 
culation  even  though  such  newspaper 
may  be  located  in  the  adjoining  State 
from  the  recipient  government. 

(b)  Publicity. — Each  recipient  govern¬ 
ment,  at  the  same  time  as  required  for 
publication  of  reports  under  paragraph 
(a)  of  this  section,  shall  advise  the  news 
media,  including  minority  and  bilingual 
news  media,  within  its  geographic  area 
of  the  publication  of  its  reports  made 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  and  shall  provide  copies  of  such 
reports  to  the  news  media  on  request. 

(c)  Public  inspection. — Each  recipient 


government  shall  make  available  for 
public  inspection  a  copy  of  each  of  the 
reports  required  under  S  51.11(a)  and 
(b)  and  information  as  necessary  to  sup¬ 
port  the  information  and  data  submitted 
on  each  of  those  reports.  Such  detailed 
information  shall  be  available  for  public 
inspection  at  a  specified  location  during 
normal  business  hours.  The  Secretary 
may  prescribe  additional  guidelines  con¬ 
cerning  the  form  and  content  of  such 
information. 

§  51.14  Reports  to  the  Bureau  of  the 
Census. 

It  shall  be  the  obligation  of  each  re¬ 
cipient  government  to  comply  promptly 
with  requests  by  the  Bureau  of  the  Cen¬ 
sus  (or  by  the  Secretary)  for  data  and 
information  relevant  to  the  determina¬ 
tion  of  entitlement  allocations.  Failure 
of  any  recipient  government  to  so  comply 
may  place  in  jeopardy  the  prompt  re¬ 
ceipt  by  it  of  entitlement  funds. 

Subpart  C — Computation  and  Adjustment 
of  Entitlement 

§  51.20  Data. 

(a)  In  general.  The  data  used  in  de¬ 
termination  of  allocations  and  adjust¬ 
ments  thereto  payable  under  this  part 
will  be  the  latest  and  most  complete  data 
supplied  by  the  Bureau  of  the  Census  or 
such  other  sources  of  data  as  in  the  judg¬ 
ment  of  the  Secretary  will  provide  for 
equitable  allocations. 

(b)  Computation  and  payment  of  en¬ 
titlements.  (1)  Allocations  will  not  be 
made  to  any  unit  of  local  government 
if  the  available  data  is  so  inadequate  as 
to  frustrate  the  purpose  of  the  Act.  Such 
units  of  local  government  will  receive  an 
entitlement  and  payment  when  current 
and  sufficient  data  become  available  as 
necessary  to  permit  an  equitable  alloca¬ 
tion. 

(2)  Payment  to  units  of  local  govern¬ 
ment  for  which  the  Secretary  has  not 
received  an  address  confirmation  will  be 
delayed  until  proper  information  is  avail¬ 
able  to  the  Secretary. 

(3)  Where  the  Secretary  determines 
that  the  '■’ata  provided  by  the  Bureau  of 
the  Census  or  the  Department  of  Com¬ 
merce  are  not  current  enough,  or  are  not 
comprehensive  enough,  or  are  otherwise 
inadequate  to  provide  for  equitable  al¬ 
locations  he  may  use  other  data,  includ¬ 
ing  estimates.  The  Secretary’s  deter¬ 
mination  shall  be  final  and  such  other 
additional  data  and  estimates  as  are 
used,  including  the  sources,  shall  be  pub¬ 
licized  by  notice  in  the  Federal  Register. 

(c)  Special  rule  for  6  month  entitle¬ 
ment  periods.  For  entitlement  periods 
which  encompass  only  one-half  of  a  year, 
the  adjusted  taxes  and  Intergovern¬ 
mental  transfers  of  any  unit  of  local  gov¬ 
ernment  for  that  half-year  will  be  esti¬ 
mated  to  be  one-half  of  the  annual 
amounts. 

(d)  Units  of  local  government  located 
in  more  than  one  county  area.  In  cases 
where  a  unit  of  local  government  Is  lo¬ 
cated  in  more  than  one  county,  each  part 
of  such  unit  is  treated  for  allocation  pur¬ 
poses  as  a  separate  unit  of  government, 
and  the  adjusted  taxes,  and  intergovern- 
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mental  transfers  of  such  parts  are  esti¬ 
mated  on  the  basis  of  the  ratio  which  the 
population  of  such  part  bears  to  the  pop¬ 
ulation  of  the  entirety  of  such  unit. 

§  51 ,21  Adjusted  taxes. 

(a)  In  general.  Tax  revenues  are  com¬ 
pulsory  contributions  to  a  unit  of  local 
government  exacted  for  public  purposes, 
as  such  contributions  are  determined  by 
the  Bureau  of  the  Census  for  general 
statistical  purposes.  The  term  “adjusted 
taxes”  means  the  tax  revenues  adjusted 
by  excluding  an  amount  equal  to  that 
portion  of  such  compulsory  contributions 
which  is  properly  allocable  to  school  op¬ 
erations,  debt  service  on  school  indebted¬ 
ness,  school  capital  outlays,  and  other 
educational  purposes. 

(b)  Procedure  for  exclusion  of  tax 
revenues  for  education.  The  tax  revenues 
exacted  by  a  unit  of  local  government 
shall  be  adjusted  to  exclude  any  such  tax 
revenues  used  for  financing  education  in 
a  manner  consistent  with  the  following 
provisions: 

(1)  Where  a  unit  of  local  government 
finances  education  from  a  specific  fund 
and  lists  tax  revenues  to  the  fund  or 
levies  a  separate  tax  for  purposes  of  edu¬ 
cation,  such  amounts  as  determined  will 
constitute  the  tax  revenues  for  education. 

(2)  If  tax  revenues  for  purposes  of 
education  are  not  separately  identifiable 
because  education  is  financed  by  ex¬ 
penditure  or  transferring  of  moneys 
from  a  general  fund  (or  similarly  named 
fund)  to  a  school  fund  or  funds,  then  the 
ratio  of  tax  revenues  (as  defined  in  para¬ 
graph  (a)  of  this  section)  to  the  total 
revenues  in  such  fund  shall  be  calculated, 
and  that  ratio  multiplied  by  the  expendi¬ 
ture  or  transfer  of  moneys  from  such 
fund  to  the  school  fund  shall  be  equated 
with  the  tax  revenues  properly  allocable 
to  expenses  for  education.  The  phrase 
“total  revenues  in  such  fund”  means  cash 
and  securities  on  hand  in  the  general 
fund  (or  similarly  named  fund)  at  the 
beginning  of  the  fiscal  year,  plus  all 
revenues  to  the  fund  (other  than  trust 
or  agency  revenues)  less  cash  and  se¬ 
curities  on  hand  at  the  end  of  the  fiscal 
year.  Trust  and  agency  funds  are  those 
held  specifically  for  individuals  or  gov¬ 
ernments  for  which  no  discretion  can  be 
exercised  as  to  the  amounts  to  be  paid 
to  the  recipient. 

(3)  If  any  instance  where  neither  par¬ 
agraph  (b)  (1)  nor  (2)  of  this  section 
permits  determination  of  school  taxes, 
then  any  procedure  deemed  equitable  by 
the  Secretary  shall  be  utilized  to  ascer¬ 
tain  adjusted  taxes. 

(c)  Validity  of  adjusted  tax  data.  Al¬ 
location  of  funds  under  the  Act  will  be 
based  on  data  reported  by  States  and 
units  of  local  governments  to  the  Bureau 
of  the  Census  and  shall  be  in  accord¬ 
ance  with  definitions  established  by  the 
Bureau.  No  unit  <5f  government  shall 
report  to  the  Department  of  the  Treas¬ 
ury  or  the  Bureau  of  the  Census  in  a 
manner  which  attempts  to  circumvent  or 
frustrate  the  intent  of  this  section. 


§  51.22  Dale  for  determination  of  allo¬ 
cation. 

(a)  In  general.  Pursuant  to  the  provi¬ 
sions  of  §  51.20  (a)  and  (b)  (3) ,  the  deter¬ 
mination  of  the  data  definitions  upon 
which  the  allocations  and  entitlements 
for  an  entitlement  period  is  to  be  calcu¬ 
lated  shall  be  made  as  of  the  day  im¬ 
mediately  preceding  the  beginning  of  the 
entitlement  period.  The  final  date  upon 
which  determinations  of  allocations  and 
entitlements,  including  adjustments 
thereto,  may  be  made  for  an  entitlement 
period  shall  be  determined  by  the  Secre¬ 
tary  an  soon  as  practicable  after  the 
close  of  that  entitlement  period  and  shall 
be  publicized  by  notice  in  the  Federal 
Register. 

(b)  Time  limitation  and  minimum  ad¬ 
justment.  If  prior  to  the  date  determined 
b;’  the  Secretary  pursuant  to  paragraph 

(a)  of  this  section,  it  is  established  to  the 
satisfaction  of  the  Secretary  by  factual 
evidence  and  documentation  that  the 
data  used  in  the  computation  of  an  allo¬ 
cation  is  erroneous  and,  if  corrected, 
would  result  in  an  increase  or  decrease  of 
an  entitlement  of  $200  or  more  of  entitle¬ 
ment  funds,  an  adjustment  will  be  made. 

(c)  Adjusted  taxes  and  intergovern¬ 
mental  transfers.  The  dates  for  deter¬ 
mining  the  amount  of  adjusted  taxes  and 
intergovernmental  transfers  of  a  unit  of 
local  government  will  be  the  fiscal  year  of 
such  unit  ending  during  the  12  months 
prior  to  July  1,  1971.  If  a  more  recent 
period  is  used,  it  shall  be  such  fiscal  year 
that  can  be  uniformly  assembled  for  all 
units  of  government  prior  to  the  begin¬ 
ning  of  the  affected  entitlement  period. 

§  51.23  Boundary  changes,  governmen¬ 
tal  reorganization,  etc. 

(a)  In  general.  Boundary  changes, 
governmental  reorganizations,  or 
changes  in  State  statutes  or  constitu¬ 
tions  occurring  prior  to  or  during  an 
entitlement  period  which  were  not  taken 
into  account  during  the  initial  allocation 
shall,  if  not  within  the  scope  of  para¬ 
graph  (d)  of  this  section,  affect  such  al¬ 
location  or  payments  in  a  manner  con¬ 
sistent  with  the  following  provisions: 

(1) A  boundary  change,  governmental 
reorganization,  or  change  in  State 
statutes  or  constitution  relevant  to  the 
computation  of  an  entitlement  of  a  unit 
of  local  government  under  the  Act,  oc- 
curing  prior  to  the  beginning  of  an  en¬ 
titlement  period  shall  result  in  an  altera¬ 
tion  to  the  entitlement  of  that  unit  if 
brought  to  the  attention  of  the  Bureau 
of  the  Census  within  60  days  (or  by 
June  30, 1973,  in  case  of  the  third  entitle¬ 
ment  period)  after  the  beginning  of  such 
entitlement  period. 

(2)  A  boundary  change,  governmental 
reorganization,  or  change  in  State 
statutes  or  constitution  relevant  to  the 
computation  of  entitlement  of  a  unit  of 
local  government  under  the  Act,  occur¬ 
ring  during  an  entitlement  period  shall 
not  result  in  a  change  to  the  entitlement 
of  that  unit  until  the  next  entitlement 
period.  However,  payment  tendered  to 


such  unit  for  the  entitlement  period  may 
be  redistributed  pursuant  to  the  provi¬ 
sions  of  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  New  units  of  local  government.  A 
unit  of  local  government  which  came 
into  existence  during  an  entitlement  pe¬ 
riod  shall  first  be  eligible  for  an  entitle¬ 
ment  allocation  for  the  next  entitlement 
period.  However,  if  such  unit  is  a  succes¬ 
sor  government,  it  shall  be  eligible  to 
receive  the  entitlement  payment  of  the 
unit  or  units  of  local  government  to 
which  it  succeeded  in  accordance  with 
the  conditions  of  the  succession. 

(c)  Dissolution  of  units  of  local  gov¬ 
ernment.  A  unit  of  local  government 
which  dissolved,  was  absorbed  or  ceased 
to  exist  as  such  during  an  entitlement 
period  is  eligible  to  receive  an  entitle¬ 
ment  payment  for  that  entitlement  pe¬ 
riod:  Provided,  That  such  unit  of  local 
government  is  in  the  process  of  winding 
up  its  governmental  affairs  or  a  suc¬ 
cessor  unit  of  local  government  has  legal 
capacity  to  accept  and  use  such  entitle¬ 
ment  funds.  Entitlement  payments 
which  are  returned  to  the  Secretary  be¬ 
cause  of  the  cessation  of  existence  of  a 
unit  of  local  government  shall  be  placed 
in  the  State  and  Local  Government  Fiscal 
Assistance  Trust  Fund  until  such  times 
as  they  can  be  redistributed  according 
to  the  conditions  under  which  the  unit 
of  local  government  ceased  to  exist. 

(d)  Limitations  on  adjustment  for  an¬ 
nexations.  (1)  Annexations  by  units  of 
local  government  having  a  population 
of  less  than  5,000  on  April  1,  1970,  shall 
not  affect  the  entitlement  of  any  unit  of 
local  government  for  an  entitlement 
period  unless  the  Secretary  determines 
that  adjustments  pursuant  to  such  an¬ 
nexations  would  be  equitable  and  would 
not  be  unnecessarily  burdensome,  ex¬ 
pensive,  or  otherwise  impracticable. 

(2)  Annexations  of  areas  with  a  popu¬ 
lation  of  less  than  250,  or  less  than  5  per¬ 
cent  of  the  population  of  the  gaining 
government,  shall  not  affect  the  en¬ 
titlement  of  any  unit  of  local  govern¬ 
ment. 

(e)  Certification.  Units  of  local  gov¬ 
ernment  affected  by  a  boundary  change, 
governmental  reorganization,  or  change 
in  State  statutes  or  constitution  shall, 
before  receiving  an  entitlement  adjust¬ 
ment  or  payment  redistribution  pur¬ 
suant  to  this  section,  obtain  State  cer¬ 
tification  that  such  change  was  ac¬ 
complished  in  accordance  with  State 
law.  The  certifying  official  shall  be  des¬ 
ignated  by  the  Governor,  and  such  cer¬ 
tification  shall  be  submitted  to  the 
Bureau  of  the  Census. 

§  51.2-1  Waiver  of  entitlement;  nonde¬ 
livery  of  check ;  insufficient  data. 

(a)  Waiver. — Any  unit  of  local  govern¬ 
ment  may  waive  its  entitlement  for  any 
entitlement  period :  Provided,  The  chief 
executive  officer  with  the  consent  of  the 
governing  body  of  such  unit  notifies  the 
Secretary  that  the  entitlement  payments 
for  that  entitlement  period  are  being 
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waived  within  60  days  after  the  begin¬ 
ning  of  the  affected  entitlement  period. 
The  entitlement  waived  shall  be  added 
to  and  shall  become  a  part  of,  the  ap¬ 
plicable  entitlement  of  the  next  highest 
unit  of  government  eligible  to  receive 
entitlement  fluids  in  that  State  in  which 
the  unit  of  government  waiving  entitle¬ 
ment  is  located.  A  waiver  of  entitlement 
by  such  unit  of  local  government  shall  be 
deemed  an  irrevocable  waiver  for  that 
entitlement  period. 

(b)  Nondelivery.  Entitlement  funds  for 
any  entitlement  period  which  are  re¬ 
turned  by  the  U.S.  Postal  Service  to  the 
Department  of  the  Treasury  as  being 
nondeliverable  because  of  incorrect  ad¬ 
dress  information,  or  which  are  un¬ 
claimed  for  any  reason,  shall  be  placed 
in  the  State  and  Local  Government  Fis¬ 
cal  Assistance  Trust  Fund  until  such 
time  as  payment  can  be  made. 

(c)  Insufficient  data.  Entitlement 
funds  for  any  entitlement  period  which 
are  withheld  from  payment  because  of 
insufficient  data  upon  which  to  compute 
the  entitlement,  or  for  which  payment 
cannot  be  made  for  any  other  reason, 
shall  remain  in  the  State  and  Local  Gov¬ 
ernment  Fiscal  Assistance  Trust  Fund 
until  such  time  as  payment  can  be  made. 

§  51.25  Reservation  of  funds  and  ad¬ 
justment  of  entidement. 

(a)  Reservation  of  entitlement  funds. 
In  order  to  make  subsequent  adjust¬ 
ments  to  an  entitlement  payment  under 
this  part  which  may  be  necessitated  be¬ 
cause  of  insufficient  or  erroneous  data, 
or  for  any  other  reason,  the  Secretary 
shall  reserve  in  the  State  and  Local  Gov¬ 
ernment  Fiscal  Assistance  Trust  Fund 
such  percentage  of  the  total  entitlement 
funds  for  any  entitlement  period  as  in 
his  judgment  shall  be  necessary  to  insure 
that  there  will  be  sufficient  funds  avail¬ 
able  so  that  all  recipient  governments 
will  receive  their  full  entitlements.  Those 
reserve  funds  will  be  distributed  during 
subsequent  entitlement  periods  to  recip¬ 
ient  governments  as  promptly  as  possible 
after  the  close  of  the  time  for  adjust¬ 
ments  pursuant  to  §  51.22. 

(b)  Adjustment  to  future  entitlement 
payments.  Adjustment  to  an  entitlement 
of  a  recipent  government  will  ordinarily 
be  effected  through  alteration  to  entitle¬ 
ment  payments  for  future  entitlement 
periods  unless  there  is  a  downward  ad¬ 
justment  which  is  so  substantial  as  to 
make  future  payment  alterations  im¬ 
practicable  or  impossible.  In  such  case 
the  Secretary  may  demand  that  the 
funds  in  excess  of  the  initial  entitlement 
included  in  an  entitlement  payment  be 
repaid  to  the  Secretary,  and  such  funds 
shall  be  promptly  repaid  on  demand. 

§  51.26  State  must  maintain  transfers  to 
local  governments. 

(a)  General  rule.  The  entitlement  of 
any  State  government  for  any  entitle¬ 
ment  period  beginning  on  or  after  July  1, 
1973,  shall  be  reduced  by  the  amount  (if 
any)  by  which — 

(1)  The  average  of  the  aggregate 
amounts  transferred  by  the  State  gov¬ 
ernment  out  of  its  own  sources  during 


such  period  (or  during  that  State’s  fis¬ 
cal  year  ending  on  or  immediately  prior 
to  the  end  of  such  period)  and  the  pre¬ 
ceding  entitlement  period  (or  such  fiscal 
year)  to  all  units  of  local  government  (as 
defined  in  §51.2(m))  in  such  State,  is 
less  than, 

(2)  The  similar  aggregate  amount  for 
the  1-year  period  beginning  July  1,  1971 
(or  that  State’s  fiscal  year  ending  on  or 
immediately  prior  to  the  end  of  such 
period). 

For  purposes  of  paragraph  (a)(1)  of 
this  section,  the  amount  of  any  reduc¬ 
tion  in  the  entitlement  of  a  State  gov¬ 
ernment  under  this  section  for  any  en¬ 
titlement  period  shall,  for  subsequent 
entitlement  periods,  be  treated  as  an 
amount  transferred  by  the  State  gov¬ 
ernment  out  of  its  own  sources  during 
such  period  to  units  of  local  government 
in  such  State.  The  phrase  “own  sources” 
means  all  sources  of  State  revenue  (in¬ 
cluding  the  State’s  revenue  sharing  en¬ 
titlement  funds)  but  excluding  inter¬ 
governmental  revenues  received  from  the 
Federal  Government. 

(b)  Measurement  of  maintenance  of 
effort.  In  those  States  that  do  not  have 
an  accounting  system  providing  an  audit 
trail  for  all  funds  concerned  (from  own 
source  to  final  application)  in  intergov¬ 
ernmental  transfer  to  units  of  local  gov¬ 
ernment  (such  as  those  States  in  which 
intergovernmental  transfers  to  units  of 
local  government  are  made  from  a  com¬ 
mingled  fund  with  no  identification  as 
to  specific  revenue  source) ,  the  following 
formula  may  be  applied  by  the  Secretary 
to  establish  the  base  year  intergovern¬ 
mental  transfers  to  units  of  local  govern¬ 
ment  from  own  sources  and  to  generally 
monitor  level  of  accordance  with  the 
maintenance  provision  of  paragraph  (a) 
of  this  section  during  future  entitlement 
periods: 

(1)  It  shall  be  assumed  that  the  ratio 
of  a  State’s  own  source  intergovern¬ 
mental  transfers  to  units  of  local  govern¬ 
ment  to  that  State’s  total  intergovern¬ 
mental  transfers  to  units  of  local  gov¬ 
ernment  is  equal  to  the  ratio  of  that 
State’s  own  source  revenues  to  its  total 
revenues.  Thus,  for  a  State  in  which  such 
formula  may  be  applied,  its  base  year 
own  source  intergovernmental  transfers 
to  units  of  local  government  shall  be 
assumed  to  equal  its  total  intergovern¬ 
mental  transfers  to  units  of  local  gov¬ 
ernment  in  the  base  year  multiplied  by 
its  own  source  revenue  in  the  base  year 
divided  by  its  total  revenues  in  the  base 
year. 

(2)  In  a  State  in  which  the  formula  is 
applied,  the  State’s  own  source  inter¬ 
governmental  transfers  to  units  of  local 
government  in  a  future  entitlement  pe¬ 
riod  shall  be  assumed  to  equal  the  aver¬ 
age  of — 

(i)  The  State’s  total  intergovern¬ 
mental  transfers  to  units  of  local  gov¬ 
ernment  during  that  period  (or  that 
State’s  fiscal  year  ending  on  or  imme¬ 
diately  prior  to  the  end  of  such  period) 
multiplied  by  its  own  source  revenue  in 
that  period  (or  such  fiscal  year)  divided 
by  its  total  revenues  in  that  period  (or 
such  fiscal  year)  and 


(ii)  The  State’s  total  intergovern¬ 
mental  transfers  to  units  of  local  gov¬ 
ernment  during  the  preceding  entitle¬ 
ment  period  (or  that  State’s  fiscal  year 
ending  on  or  immediately  prior  to  the 
end  of  such  period)  multiplied  by  its  own 
source  revenue  in  that  period  (or  such 
fiscal  year)  divided  by  its  total  revenues 
in  that  period  (or  such  fiscal  year). 

(3)  Therefore,  in  a  State  in  which  the 
formula  is  applied,  maintenance  (for  a 
given  entitlement  period)  of  intergovern¬ 
mental  transfer  effort  to  units  of  local 
government  will  be  measured  by  the  dif¬ 
ference  between  that  State’s  average  ag¬ 
gregate  intergovernmental  transfers  to 
units  of  local  government  (over  the  ap¬ 
propriate  periods)  as  calculated  by  em¬ 
ploying  the  method  described  in  para¬ 
graph  (b)(2)  of  this  section  and  that 
State’s  own  source  intergovernmental 
transfers  to  units  of  local  government  in 
the  base  period  as  calculated  by  employ¬ 
ing  the  method  described  in  paragraph 
(b)(1)  of  this  section. 

(4)  Should  the  application  of  this  for¬ 
mula  during  any  entitlement  period  indi¬ 
cate  nonmaintenance,  for  example, 
should  a  State’s  calculated  own  source 
average  aggregate  intergovernmental 
transfers  to  units  of  local  government 
(over  the  appropriate  periods)  be  less 
than  such  transfers  as  calculated  for  the 
base  period,  the  difference  (as  defined  in 
paragraph  (b)  (3)  of  this  section)  shall 
constitute  the  future  indicated  reduction 
in  that  State’s  entitlement  unless  such 
State  can  document  to  the  Secretary  that 
the  fact  or  amount  of  nonmaintenance 
as  determined  by  application  of  the  for¬ 
mula  is  inaccurate. 

(c)  Alternative  procedure.  If  the  Sec¬ 
retary  shall  determine  that  application 
of  the  formula  set  forth  in  paragraph  (b) 
of  this  section  in  a  particular  case  pro¬ 
vides  an  inaccurate  or  unfair  measure  of 
transfer  effort,  then  any  formula,  pro¬ 
cedure,  or  method  deemed  equitable  by 
the  Secretary,  may  be  utilized  to  measure 
such  transfer  effort  for  the  purpose  of 
implementing  the  maintenance  provi¬ 
sion. 

(d)  Adjustment  where  State  assumes 
responsibility  for  category  of  expendi¬ 
tures.  If  the  State  government  establishes 
to  the  satisfaction  of  the  Secretary  that 
since  June  30,  1972,  it  has  assumed  re¬ 
sponsibility  for  a  category  of  expendi¬ 
tures  which  (before  July  1,  1972)  was  the 
responsibility  of  local  governments  lo¬ 
cated  in  such  State,  then,  the  aggregate 
amount  taken  into  account  under  para¬ 
graph  (a)  (2)  of  this  section  shall  be 
reduced  to  the  extent  that  increased 
State  government  spending  (out  of  its 
own  sources)  for  such  category  has  re¬ 
placed  corresponding  amounts  which  for 
the  1-year  period  beginning  July  1,  1971 
(or  that  State’s  fiscal  year  ending  on  or 
immediately  prior  to  the  end  of  such 
period)  it  transferred  to  units  of  local 
government. 

(e)  Adjustment  where  new  taxing 
powers  are  conferred  upon  local  govern¬ 
ments.  If  a  State  establishes  to  the  satis¬ 
faction  of  the  Secretary  that  since  June 
30,  1972,  one  or  more  units  of  local  gov¬ 
ernment  within  such  State  have  had  con- 
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ferred  upon  them  new  taxing  authority, 
then,  the  aggregate  amount  taken  into 
account  under  paragraph  (a)(2)  of  this 
section  shall  be  reduced  to  the  extent  of 
the  larger  of — 

(1)  An  amount  equal  to  the  amount  of 
the  taxes  collected  by  reason  of  the  exer¬ 
cise  of  such  new  taxing  authority  by  such 
local  governments,  or 

(2)  An  amount  equal  to  the  amount  of 
the  loss  of  revenue  to  the  State  by  reason 
of  such  new  taxing  authority  being  con¬ 
ferred  on  such  local  governments. 

No  amount  shall  be  taken  into  consider¬ 
ation  under  paragraph  (e)  (1)  of  this  sec¬ 
tion  if  such  new  taxing  authority  is  an 
increase  in  the  authorized  rate  of  tax 
under  a  previously  authorized  kind  of  tax, 
unless  the  State  is  determined  by  the 
Secretary  to  have  decreased  a  related 
State  tax. 

(f)  Special  rule  for  period  beginning 
July  1,  1973.  In  the  case  of  the  entitle¬ 
ment  period  beginning  July  1,  1973,  the 
preceding  entitlement  period  for  purposes 
of  paragraph  (a)  (1)  of  this  section  shall 
be  treated  as  being  the  1-year  period  be¬ 
ginning  July  1, 1972,  or  that  State’s  fiscal 
year  which  ends  prior  to  June  30, 1973. 

(g)  Special  rule  for  period  beginning 
July  1,  1976.  In  the  case  of  the  entitle¬ 
ment  period  beginning  July  1,  1976,  and 
ending  December  31,  1976,  the  aggregate 
amount  taken  into  account  under  para¬ 
graph  (a)(1)  of  this  section  for  the  pre¬ 
ceding  entitlement  period  and  the  aggre¬ 
gate  amount  taken  into  account  under 
paragraph  (a)(2)  of  this  section  shall  be 
one-half  of  the  amounts  which  (but  for 
this  paragraph  (g) )  would  be  taken  into 
account. 

(h)  Report  by  Governor.  Pursuant  to 
the  authority  of  §  51.10  and  in  order  to 
effect  compliance  with  this  section,  the 
Governor  of  each  State  shall  submit  to 
the  Secretary  within  90  days  after  the 
end  of  the  State’s  fiscal  year,  on  a  form 
to  be  provided,  the  aggregate  transfers 
from  own  source  revenues  to  units  of  lo¬ 
cal  government  for  those  entitlement 
periods  or  that  State’s  fiscal  years  speci¬ 
fied  on  the  report: 

(1)  The  State’s  own  source  revenues. 

(2)  The  State’s  total  revenues. 

(3)  The  State’s  own  source  transfers  to 
units  of  local  government. 

(4)  The  State’s  total  transfers  to  units 
of  local  government. 

(i)  Reduction  in  entitlement.  If  the 
Secretary  has  reason  to  believe  that  par¬ 
agraph  (a)  of  this  section  requires  a 
reduction  In  the  entitlement  of  any  State 
government  for  any  entitlement  period, 
he  shall  give  reasonable  notice  and  op¬ 
portunity  for  hearing  to  the  State.  If, 
thereafter,  he  determines  that  paragraph 

(a)  of  this  section  requires  the  reduction 
of  such  entitlement,  he  shall  also  deter¬ 
mine  the  amount  of  such  reduction  and 
shall  notify  the  Governor  of  such  State 
of  such  determinations  and  shall  with¬ 
hold  from  subsequent  payments  to  such 
State  government  under  this  subtitle  an 
amount  equal  to  such  reduction. 

(J)  Transfer  to  general  fund.  An 
amount  equal  to  the  reduction  in  the  en¬ 
titlement  of  any  State  government  which 


results  from  the  application  of  this  sec¬ 
tion  (after  any  judicial  review)  shall  be 
transferred  from  the  Secretary’s  Trust 
Fund  to  the  general  fund  of  the  Treasury 
on  the  day  on  which  such  reduction  be¬ 
comes  final. 

§  51.27  Optional  formula. 

(a)  In  general.  A  State  government 
may  by  law  provide  for  the  allocation  of 
entitlement  funds  among  county  areas, 
or  among  units  of  local  government 
(other  than  county  governments,  Indian 
tribes,  and  Alaskan  native  villages) :  (1) 
On  the  basis  of  the  population  multiplied 
by  the  general  tax  effort  factors  of  such 
areas  or  units  of  local  governments;  or, 

(2)  on  the  basis  of  the  population  multi¬ 
plied  by  the  relative  income  factors  of 
such  areas  or  units  of  local  government; 
or,  (3)  on  the  basis  of  a  combination  of 
those  two  factors.  Any  State  which  pro¬ 
vides  by  law  for  such  a  variation  In  the 
allocation  formula  provided  by  subsec¬ 
tions  108(a)  or  108(b)  (2)  and  (3)  of 
the  Act,  shall  notify  the  Secretary  of 
such  law  not  later  than  30  days  before 
the  beginning  of  the  first  entitlement 
period  to  which  such  law  is  to  apply.  Any 
such  law  shall : 

(1)  Provide  for  allocating  100  percent 
of  the  aggregate  amount  to  be  allocated 
under  subsections  108(a)  or  108(b)  (2) 
and  (3)  of  the  Act; 

(2)  Apply  uniformly  throughout  the 
State;  and 

(3)  Apply  during  the  period  beginning 
on  the  first  day  of  the  first  entitlement 
period  to  which  it  applies  and  ending  on 
December  31, 1976. 

(b)  Single  legislation  required.  If  a 
State  government  alters  its  county  area 
allocation  formula  or  its  local  govern¬ 
ment  allocation  formula,  or  both,  such 
alteration  may  be  made  only  once  and 
must  be  made  in  the  same  legislative 
enactment. 

(c)  Certification  required.  Paragraph 
(a)  of  this  section  shall  apply  within  a 
State  only  if  the  Secretary  certifies  that 
the  State  law  complies  with  the  require¬ 
ments  of  such  paragraph.  The  Secretary 
shall  not  certify  any  such  law  with  re¬ 
spect  to  which  he  receives  notification 
later  than  30  days  prior  to  the  first 
entitlement  period  during  which  it  is  to 
apply. 

§  51.28  Adjustment  of  data  factors. 

The  data  factors  and  data  definitions 
used  in  computing  entitlements  under  the 
Act  for  any  entitlement  period  will  be 
made  available  to  each  State  government 
and  unit  of  local  government  as  soon  as 
practicable.  Each  such  government  will 
be  given  a  reasonable  opportunity  to 
question  those  data  factors  by  providing 
the  Department  with  factual  documenta¬ 
tion  demonstrating  evidence  of  error.  If 
the  Secretary  determines  that  any  data 
factors  used  were  erroneous,  necessary 
adjustments  will  be  made.  Data  factors 
which  are  used  for  more  than  one  en¬ 
titlement  period  will  be  subject  to  chal¬ 
lenge  and  adjustment  only  for  the  first 
entitlement  period  in  which  they  were 
used. 


§  51.29  Adjustment  for  maximum  and 
minimum  per  capita  entitlement;  100 
percent  criterion. 

(a)  County  area  maximum  and  mini¬ 
mum  per  capita  entitlement — (1)  In 
general.  Pursuant  to  section  108(b)(6) 
of  the  Act,  the  per  capita  amount  allo¬ 
cated  to  any  county  area  shall  be  not 
less  than  20  percent,  nor  more  than  145 
percent,  of  two-thirds  of  the  amount 
allocated  to  the  State  under  section  106 
of  the  Act,  divided  by  the  population  of 
that  State. 

(2)  One  hundred  forty-five-percent 
rule.  If  a  county  area  allocation  is  greater 
than  the  145-percent  limit,  its  allocation 
shall  be  reduced  to  the  145-percent  level 
and  the  resulting  surplus  shall  be  shared 
proportionately  by  all  remaining  uncon¬ 
strained  county  areas. 

(3)  Twenty-percent  rule.  If,  after  the 
application  of  paragraph  (a)(2)  of  this 
section,  a  county  area  allocation  is  less 
than  the  20-percent  limit,  its  allocation 
shall  be  increased  to  the  20-percent  level 
and  the  resulting  deficit  shall  be  shared 
proportionately  by  all  remaining  uncon¬ 
strained  county  areas. 

(b)  Local  government  ( other  than  a 
county  government ) — (1)  In  general. 
Except  as  provided  below,  the  per-capita 
amount  allocated  to  any  unit  of  local 
government  (other  than  a  county  govern¬ 
ment)  shall  be  not  less  than  20-percent, 
nor  more  than  145-percent,  cf  two-thirds 
of  the  amount  allocated  to  the  State 
under  section  106  of  the  Act,  divided  by 
the  population  of  that  State. 

(2)  One  hundred  forty-five-percent 
rule.  If  a  unit  of  local  government  is  al¬ 
located  an  amount  greater  than  the  145- 
percent  limit,  its  allocation  shall  be  re¬ 
duced  to  that  level. 

(3)  Twenty-percent  rule.  If  a  unit  of 
local  government  is  allocated  an  amount 
less  than  the  20-percent  limit,  its  alloca¬ 
tion  shall  be  increased  to  the  lower  of 
the  20-percent  limit  or  50  percent  of  the 
stun  of  that  unit’s  adjusted  taxes  and 
transfers. 

(c)  One  hundred-percent  criterion.  If 
the  amounts  allocated  to  recipient  gov¬ 
ernments  of  a  State  do  not  total  100 
percent  of  the  amount  allocated  to  that 
State,  the  amount  to  be  allocated  to 
county  areas  shall  be  adjusted  appro¬ 
priately,  and  the  allocation  process  shall 
be  repeated  until  the  amounts  allocated 
to  recipient  governments  of  a  State  total 
100  percent  of  the  amount  allocated  to 
that  State. 

Subpart  D — Prohibition  and  Restrictions  on 
Use  of  Funds 

§  51.30  Matching  funds. 

(a)  In  general. — Entitlement  funds 
may  not  be  used,  directly  or  indirectly, 
as  a  contribution  in  order  to  obtain  any 
Federal  funds  under  any  Federal  pro¬ 
gram.  The  indirect  use  of  entitlement 
funds  to  match  Federal  funds  is  defined 
to  mean  the  allocation  of  entitlement 
funds  to  a  nonmatching  expenditure  and 
thereby  releasing  or  displacing  local 
funds  which  are  used  for  the  purpose  of 
matching  Federal  funds.  This  prohibition 
on  use  of  entitlement  funds  as  matching 
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funds  applies  to  Federal  programs  where 
Federal  funds  are  required  to  be  matched 
by  non-Federal  funds  and  to  Federal  pro¬ 
grams  which  allow  matching  from  either 
Federal  or  non-Federal  funds. 

(b)  Secondary  recipients. — The  prohi¬ 
bition  of  paragraph  (a)  applies  to  a  re¬ 
cipient  government's  entitlement  funds 
which  are  transferred  by  it  to  another 
governmental  unit  or  private  organiza¬ 
tion.  A  violation  of  this  section  by  a  sec¬ 
ondary  recipient  shall  constitute  a  viola¬ 
tion  by  the  recipient  government  and  the 
penalty  provided  by  subparagraph  (f )  of 
this  section  shall  be  imposed  on  the  re¬ 
cipient  government. 

(c)  Certification  required. — Pursuant 
to  §  51.12,  the  chief  executive  officer  of 
each  recipient  government  must  certify 
to  the  Secretary  that  entitlement  funds 
received  by  it  have  not  been  used  in  vio¬ 
lation  of  this  section. 

(d)  Increased  State  or  local  govern¬ 
ment  revenues. — No  recipient  govern¬ 
ment  shall  be  determined  to  have  used 
funds  in  violation  of  paragraph  (a)  of 
this  section  with  respect  to  any  funds 
received  for  any  entitlement  period  (or 
during  its  fiscal  year)  to  the  extent  that 
net  revenues  received  by  it  from  its  own 
sources  during  such  period  exceed  the 
net  revenues  received  by  it  from  its  own 
sources  during  the  1-year  period  begin¬ 
ning  July  1,  1971  (or  its  fiscal  year  end¬ 
ing  during  the  same  period) .  In  the  case 
of  the  entitlement  periods  of  6  months, 
one-half  of  such  net  revenues  shall  be 
measured. 

(e)  Presumptions  of  compliance. — No 
recipient  government  shall  be  determined 
to  have  used  entitlement  funds  in  viola¬ 
tion  of  the  indirect  prohibition  of  para¬ 
graph  (a)  of  this  section  to  the  extent 
that: 

(1)  The  expenditure  of  entitlement 
funds  was  accompanied  by  an  aggregate 
increase  in  nonmatching  funds  expendi¬ 
tures. 

(2)  Hie  receipt  of  entitlement  funds 
permitted  that  government  to  reduce 
taxes:  Provided,  Nonentitlement  revenue 
is  sufficient  to  cover  all  matching  funds 
contributions. 

(3)  The  matching  funds  contribution 
in  question  is  accounted  for  by  an  in- 
kind  contribution  which  was  not  financed 
directly  or  indirectly  with  entitlement 
funds. 

(f)  Determination  by  Secretary  of  the 
Treasury.  If  the  Secretary  has  reason  to 
believe  that  a  recipient  government  has 
used  entitlement  funds  to  match  Federal 
funds  in  violation  of  the  Act,  the  Secre¬ 
tary  shall  give  such  government  notice 
and  opportunity  for  hearing.  If  the  Sec¬ 
retary  determines  that  such  government 
has,  in  fact,  used  funds  in  violation  of 
this  section,  he  shall  notify  such  govern¬ 
ment  of  his  determination  and  shall  re¬ 
quest  repayment  to  the  United  States 
of  an  amount  equal  to  the  funds  so  used. 
To  the  extent  that  such  government  fails 
to  repay  such  amount,  the  Secretary  shall 
withhold  from  subsequent  entitlement 
payments  to  that  government  an  amount 
of  entitlement  funds  equal  to  the  funds 
used  in  violation  of  this  section  or,  if 
this  method  is  impracticable,  the  Sec¬ 


retary  may  refer  the  matter  to  the  At¬ 
torney  General  for  appropriate  civil 
action. 

(g)  Use  of  entitlement  funds  to  supple¬ 
ment  Federal  grant  funds.  The  prohibi¬ 
tion  on  use  of  entitlement  funds  con¬ 
tained  in  paragraph  (a)  of  this  section 
does  not  prevent  the  use  of  entitlement 
funds  to  supplement  other  Federal  grant 
funds.  For  example,  if  expenditures  for 
a  project  exceed  the  amount  available 
from  non-Federal  funds  plus  matched 
Federal  funds,  the  recipient  government 
may  use  entitlement  funds  to  defray  the 
excess  costs:  Provided,  however.  That 
the  entitlement  funds  are  not  used  to 
match  other  Federal  funds:  And  Pro¬ 
vided  further.  That  in  the  case  of  a  unit 
of  local  government,  the  use  of  entitle¬ 
ment  funds  to  supplement  Federal  grants 
is  restricted  to  the  category  of  expendi¬ 
tures  as  set  forth  in  §  51.31. 

§  51.31  Permissible  expenditures. 

(a)  In  general.  Entitlement  funds  re¬ 
ceived  by  units  of  local  government  may 
be  used  only  for  priority  expenditures. 
As  used  in  this  part,  the  term  “priority 
expenditures”  means: 

(1)  Ordinary  and  necessary  mainte¬ 
nance  and  operating  expenses  for — 

(1)  Public  safety  (including  law  en¬ 
forcement,  fire  protection,  and  building 
code  enforcement) ; 

(ii)  Environmental  protection  (in¬ 
cluding  sewage  disposal,  sanitation,  and 
pollution  abatement) ; 

(iii)  Public  transportation  (including 
transit  systems  and  streets  and  roads) ; 

(iv)  Health; 

(v)  Recreation; 

(vi)  Libraries; 

(vii)  Social  services  for  the  poor  or 
aged;  and 

(vili)  Financial  administration,  and 

(2)  Ordinary  and  necessary  capital 
expenditures  authorized  by  law.  No  unit 
of  local  government  may  use  entitlement 
funds  for  nonpriority  expenditures  which 
are  defined  as  any  expenditures  other 
than  those  included  in  paragraph  (a)  (1) 
and  (2)  of  this  section.  Pursuant  to 
§  51.12,  the  chief  executive  officer  of  each 
unit  of  local  government  must  certify  to 
the  Secretary  that  entitlement  funds  re¬ 
ceived  by  it  have  been  used  only  for 
priority  expenditures  as  required  by  the 
Act) 

(b)  Use  of  entitlement  funds  for  debt 
retirement. — The  use  of  entitlement 
funds  for  the  repayment  of  debt  is  a 
permissible  expenditure  provided  that: 

(1)  Entitlement  funds  are  not  used  to 
pay  any  interest  incurred  because  of  the 
debt, 

(2)  The  debt  was  originally  incurred 
for  a  priority  expenditure  purpose  as  de¬ 
fined  in  this  section, 

(3)  The  actual  expenditure  from  the 
proceeds  of  the  indebtedness  (i.e.,  for 
materials,  contractors,  etc.)  was  made  on 
or  after  January  1,  1972  (the  beginning 
of  the  first  entitlement  period), 

(4)  The  actual  expenditures  from  the 
proceeds  of  the  indebtedness  were  not  in 
violation  of  any  restrictions  enumerated 
in  this  subpart. 

(c)  Effect  of  noncompliance. — In  the 
case  of  a  unit  of  local  government  which 


uses  an  amount  of  entitlement  funds  for 
other  than  priority  expenditures  as  de¬ 
fined  in  paragraph  (a)  of  this  section,  it 
will  pay  over  to  the  Secretary  (for  deposit 
in  the  general  fund  of  the  Treasury)  an 
amount  equal  to  110  percent  of  any 
amount  expended  in  violation  of  para¬ 
graph  (a)  of  this  section,  unless  such 
amount  of  entitlement  funds  is  promptly 
repaid  to  the  trust  fund  of  the  local 
government  after  notice  by  the  Secretary 
and  opportunity  for  corrective  action. 

§  51.32  Discrimination. 

(a)  Discrimination  prohibited.  No  per¬ 
son  in  the  United  States  shall,  on  the 
ground  of  race,  color,  national  origin,  or 
sex,  be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under,  any  program  or  ac¬ 
tivity  funded  in  whole  or  in  part  with 
entitlement  funds  made  available  pur¬ 
suant  to  subtitle  A  of  title  I  of  the  Act. 
For  purposes  of  this  section  “program  or 
activity”  is  defined  as  any  function  con¬ 
ducted  by  an  identifiable  administrative 
unit  of  the  recipient  government,  or  by 
any  unit  of  government  or  private  con¬ 
tractor  receiving  entitlement  funds  from 
the  recipient  government.  “Funded  in 
whole  or  in  part  with  entitlement  funds” 
means  that  entitlement  funds  in  any 
amount  have  been  transferred  from  the 
recipient  government’s  trust  fund  to  an 
identifiable  administrative  unit  and  dis¬ 
bursed  in  a  program  or  activity. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  government 
may  not,  under  any  program  or  activity 
to  which  the  regulations  of  this  section 
may  apply,  directly  or  through  con¬ 
tractual  or  other  arrangements,  on  the 
grounds  of  race,  color,  national  origin,  or 
sex: 

(1)  Deny  any  service  or  other  benefit 
provided  under  the  program  or  activity.’ 

(ii)  Provide  any  service  or  other  bene¬ 
fit  which  is  different,  or  is  provided  in  a 
different  form  from  that  provided  to 
others  under  the  program  or  activity. 

(iii)  Subject  to  segregated  or  separate 
treatment  in  any  facility  in,  or  in  any 
matter  or  process  related  to  receipt  of 
any  service  or  benefit  under  the  program 
or  activity. 

(iv)  Restrict  in  any  way  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  service  or  benefit 
under  the  program  or  activity. 

(v)  Treat  an  individual  differently  from 
others  in  determining  whether  he  satis¬ 
fies  any  admission,  enrollment,  eligibility, 
membership,  or  other  requirement  or 
condition  which  Individuals  must  meet 
in  order  to  be  provided  any  service  or 
other  benefit  provided  under  the  pro¬ 
gram  or  activity. 

(vi)  Deny  an  opportunity  to  participate 
in  a  program  or  activity  as  an  employee. 

(2)  A  recipient  government  may  not 
utilize  criteria  or  methods  of  adminis¬ 
tration  which  have  the  effect  of  subject¬ 
ing  Individuals  to  discrimination  on  the 
basis  of  race,  color,  national  origin,  or 
sex,  or  have  the  effect  of  defeating  or  sub¬ 
stantially  impairing  accomplishment  of 
the  objectives  of  the  program  or  activity 
with  respect  to  individuals  of  a  particu¬ 
lar  race,  color,  national  origin,  or  sex. 
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(3)  A  recipient  government  in  deter¬ 
mining  the  site  or  location  of  facilities 
may  not  make  selections  of  such  site  or 
location  which  have  the  effect  of  exclud¬ 
ing  individuals  from,  denying  them  the 
benefits  of,  or  subjecting  them  to  dis¬ 
crimination  on  the  grounds  of  race,  color, 
national  origin,  or  sex  from,  the  benefits 
of  an  activity  or  program;  or  which  have 
the  purpose  or  effect  of  defeating  or  sub¬ 
stantially  impairing  the  accomplishment 
of  the  objectives  of  the  Act  and  of  this 
section. 

(4)  A  recipient  government  shall  not  be 
prohibited  by  this  section  from  taking 
any  action  to  ameliorate  an  imbalance  in 
services  or  facilities  provided  to  any  geo¬ 
graphic  area  or  specific  group  of  persons 
within  its  jurisdiction,  where  the  purpose 
of  such  action  is  to  overcome  prior  dis¬ 
criminatory  practice  or  usage. 

(5)  Notwithstanding  anything  to  the 
contrary  in  this  section,  nothing  con¬ 
tained  herein  shall  be  construed  to  pro¬ 
hibit  any  recipient  government  from 
maintaining  or  constructing  separate 
living  facilities  or  rest  room  facilities  for 
the  different  sexes.  Furthermore,  selec¬ 
tivity  on  the  basis  of  sex  is  not  prohib¬ 
ited  when  institutional  or  custodial 
services  can  properly  be  performed  only 
by  a  member  of  the  same  sex  as  the 
recipients  of  the  services. 

(c)  Assurances  required.  Pursuant  to 
§  51.10(b),  each  Governor  of  a  State  or 
chief  executive  officer  of  a  unit  of  local 
government  shall  include,  in  the  assur¬ 
ances  to  the  Secretary  required  by  that 
section,  a  statement  that  all  programs 
and  activities  funded  in  whole  or  in  part 
by  entitlement  funds  will  be  conducted  in 
compliance  with  the  requirements  of  this 
section.  Such  assurances  shall  be  in  a 
form  prescribed  by  the  Secretary. 

(d)  Complaints  and  investigations. 
Any  person  who  believes  himself,  or  any 
specific  class  of  persons  who  believe 
themselves,  to  be  subjected  to  discrimi¬ 
nation  prohibited  by  this  section,  may  by 
himself  or  by  a  representative  file  with 
the  Secretary  a  written  report  setting 
forth  the  nature  of  the  discrimination 
alleged  and  the  facts  upon  which  the  al¬ 
legation  is  based.  The  Secretary  shall  ad¬ 
vise  the  chief  executive  officer  of  the 
recipient  government  of  the  receipt  of 
such  report.  If  the  Secretary  has  reason 
to  believe  that  the  report  shows  a  re¬ 
cipient  government  has  failed  to  comply 
with  the  provisions  of  this  part,  he  will 
cause  a  prompt  investigation  to  be  made 
with  respect  to  the  facts  and  circum¬ 
stances  alleged  in  the  report  and  with 
respect  to  the  program  or  activity  con¬ 
cerned.  Such  investigation  may  be  made, 
if  necessary,  with  the  assistance  of  com¬ 
plainants  or  of  the  recipent  government. 
No  representative  of  a  recipient  govern¬ 
ment  nor  any  of  its  agencies  shall  in¬ 
timidate,  threaten,  coerce,  or  discrimi¬ 
nate  against  any  person  or  class  of  per¬ 
sons  because  of  testimony,  assistance,  or 
participation  in  an  investigation,  pro¬ 
ceeding,  or  hearing  under  this  section. 

(e)  Compliance  reviews.  The  Secre¬ 
tary  shall  monitor  and  determine  com¬ 
pliance  of  recipient  governments  with 
the  requirements  of  this  section  and  of 


the  Act.  Compliance  reviews  will  be 
undertaken  from  time  to  time,  as  appro¬ 
priate,  at  the  discretion  of  the  Secretary. 

(f)  Procedure  lor  effecting  compli¬ 
ance.  (1)  Whenever  the  Secretary  deter¬ 
mines  that  a  recipient  government  has 
failed  to  comply  with  this  section,  he 
shall  notify  the  chief  executive  officer  of 
such  recipient  government  and  the  Gov¬ 
ernor  of  the  State  in  which  such  gov¬ 
ernment  is  located  of  the  noncom¬ 
pliance  and  shall  request  the  Governor 
to  secure  compliance.  If  within  a  rea¬ 
sonable  time,  not  to  exceed  60  days,  the 
Governor  fails,  or  refuses  to  secure  com¬ 
pliance,  the  Secretary  is  authorized: 

(i)  To  refer  the  matter  to  the  Attorney 
General  of  the  United  States  with  a  rec¬ 
ommendation  that  an  appropriate  civil 
action  be  instituted;  (ii)  to  exercise  the 
powers  and  functions  and  the  adminis¬ 
trative  remedies  provided  by  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d) ;  or  (iii)  to  take  such  other  action 
as  may  be  authorized  by  law. 

(2)  No  action  to  effect  compliance  with 
this  section  by  any  other  means  author¬ 
ized  by  law  shall  be  taken  by  the  De¬ 
partment  until: 

(i)  The  Secretary  has  determined  that 
compliance  cannot  be  secured  by  volun¬ 
tary  means,  and  the  recipient  govern¬ 
ment  has  been  notified  of  such  deter¬ 
mination;  and 

(ii)  The  expiration  of  at  least  10  days 
from  the  mailing  of  such  notice  to  the 
recipient  government.  During  this  period 
of  at  least  10  days,  additional  efforts  may 
be  made  to  persuade  the  recipient  gov¬ 
ernment  to  comply  with  this  regulation 
and  to  take  such  corrective  action  as 
may  be  appropriate. 

(3)  An  order  pursuant  to  Title  VI  of 
the  Civil  Rights  Act  of  1964  terminating 
or  refusing  to  grant  or  continue  entitle¬ 
ment  payments  or  demanding  the  for¬ 
feiture,  repayment  or  withholding  of 
entitlement  funds  shall  become  effective 
only  after  the  procedures  in  paragraph 
(f)  (1)  of  this  section  have  been  complied 
with  and: 

(i)  The  Secretary  has  advised  the  re¬ 
cipient  government  of  its  failure  to  com¬ 
ply  and  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means; 

(ii)  There  has  been  an  express  finding 
on  the  record,  after  such  notice  pre¬ 
scribed  in  this  section,  and  after  oppor¬ 
tunity  for  hearing,  of  a  failure  by  the  re¬ 
cipient  government  to  comply  with  a 
requirement  imposed  by  or  under  this 
part; 

(iii)  The  action  has  been  approved 
by  the  Secretary  ;  and 

(iv)  Thirty  days  have  elapsed  after 
the  Secretary  has  filed  with  the  Com¬ 
mittee  on  Ways  and  Means  of  the  House 
of  Representatives  and  the  Committee  on 
Finance  of  the  Senate  a  full  written  re¬ 
port  of  the  circumstances  and  the 
grounds  for  such  action;  and 

(v)  The  forfeiture  or  repayment  of 
entitlement  funds  shall  be  limited  to  the 
particular  recipient  government  as  to 
whom  a  finding  of  noncompliance  is 
made  with  this  section  and  shall  be 
limited  to  the  program  or  activity  in 
which  such  noncompliance  has  been  so 


found.  The  amount  of  entitlement  funds 
as  are  forfeited  by  the  recipient  govern¬ 
ment  shall  be  reflected  in  a  downward 
adjustment  to  future  entitlement  pay¬ 
ments  and  shall  be  deposited  in  the  gen¬ 
eral  fund  of  the  Treasury.  If  the  Sec¬ 
retary  determines  that  adjustment  to 
future  entitlement  payments  is  imprac¬ 
ticable,  he  may  refer  the  matter  to  the 
Attorney  General  for  appropriate  civil 
action  to  require  repayment  of  such 
amount  to  the  United  States.  Further¬ 
more,  the  Secretary  shall  withhold  pay¬ 
ment  of  all  entitlement  funds  to  a  recipi¬ 
ent  government  for  which  there  has  been 
a  finding  of  noncompliance  until  such 
time  that  he  is  satisfied  that  such  gov¬ 
ernment  will  comply  with  the  provisions 
of  this  section. 

(g)  Delegation.  The  Secretary  may 
from  time  to  time  assign  to  officials  of 
the  Department,  or  to  officials  of  other 
departments  or  agencies  of  the  Govern¬ 
ment  with  the  consent  of  such  depart¬ 
ments  or  agencies,  responsibilities  in 
connection  with  the  effectuation  of  the 
purposes  of  this  section  (other  than  the 
review  of  initial  decision  of  the  adminis¬ 
trative  law  judge)  including  the  achieve¬ 
ment  of  effective  coordination  within  the 
executive  branch  in  the  implementation 
of  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d) . 

(h)  Hearing  procedure.  Whenever  a 
procedure  which  requires  due  notice  and 
opportunity  for  hearing  is  involved  by 
the  Secretary  to  effect  compliance  under 
this  section,  the  procedural  regulations 
promulgated  in  Subpart  F  of  this  part 
shall  govern. 

§  51.33  Wage  rales  and  labor  standards. 

(a)  Construction  laborers  and  me¬ 
chanics.  A  recipient  government  which 
receives  entitlement  funds  under  the  Act 
shall  require  that  all  laborers  and  me¬ 
chanics  employed  by  contractors  or  sub¬ 
contractors  in  the  performance  of  work 
on  any  construction  project,  25  percent 
or  more  of  the  costs  of  which  project  are 
paid  out  of  its  entitlement  funds:  (1)  Will 
be  paid  wages  at  rates  not  less  than  those 
prevailing  on  similar  construction  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act  as  amended  (40  U.S.C.  276a — 
276a-7) ;  and,  (2)  will  be  covered  by 
labor  standards  specified  by  the  Secretary 
of  Labor  pursuant  to  29  CFR  Parts  1,  3, 
5,  and  7. 

(b)  Request  for  wage  determination. 
In  situations  where  the  Davis-Bacon 
standards  are  applicable  the  recipient 
government  must  file  with  the  regional 
office  of  the  U.S.  Department  of  Labor, 
a  Standard  Form  308  requesting  a  wage 
determination  for  each  intended  project 
at  least  30  days  before  the  invitation  for 
bids,  and  must  ascertain  that  the  wage 
determination  issued  and  the  contract 
clauses  required  by  29  CFR  5.5  and  29 
CFR  5a. 3  are  incorporated  in  the  con¬ 
tract  specifications.  The  recipient  gov¬ 
ernment  must  also  satisfy  itself  that  the 
successful  bidder  is  made  aware  of  his 
labor  standards  responsibilities  under 
the  Davis-Bacon  Act. 

(c)  Government  employees.  A  recipient 
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government  which  employs  individuals 
whose  wages  are  paid  in  whole  or  in  part 
from  entitlement  funds  must  pay  wages 
which  are  not  lower  than  the  prevailing 
rates  of  pay  for  persons  employed  in  sim¬ 
ilar  public  occupations  by  the  same  em¬ 
ployer.  However,  this  subsection  shall 
apply  with  respect  to  employees  in  any 
category  only  if  25  percent  or  more  of 
the  wages  of  all  employees  of  the  recip¬ 
ient  government  in  such  category  are 
paid  from  the  trust  fund  established  by 
it  under  §  51.40(a). 

§  51.34  Restriction  on, expenditures  by 
Indian  tribes  and  Alaskan  native 
villages. 

Indian  tribes  and  Alaskan  native  vil¬ 
lages  as  defined  in  §  51.2  are  required  to 
expend  entitlement  funds  only  for  the 
benefit  of  members  of  the  tribe  or  village 
residing  in  the  county  area  from  which 
the  allocation  of  entitlement  funds  was 
originally  made.  Expenditures  which  are 
so  restricted  will  not  constitute  a  failure 
to  comply  with  the  requirement  of  §51.- 
32(a). 

Subpart  E — Fiscal  Procedures  and  Auditing 
§  51.40  Procedures  applicable  to  tlie 
use  of  funds. 

A  recipient  government  which  receives 
entitlement  funds  under  the  Act  shall: 

(a)  Establish  a  trust  fund  and  deposit 
all  entitlement  funds  received  and  all 
interest  earned  thereon  in  that  trust 
fund.  The  trust  fund  may  be  established 
on  the  books  and  records  as  a  separate 
set  of  accounts,  or  a  separate  bank  ac¬ 
count  may  be  established. 

(b)  Use,  obligate,  or  appropriate  such 
funds  (including  any  interest  earned 
thereon  while  in  such  trust  fund)  within 
24  months  from  the  end  of  the  entitle¬ 
ment  period  to  which  the  check  is  appli¬ 
cable  unless  approval  is  obtained  from 
the  Secretary  for  a  longer  period  within 
which  the  funds  may  be  utilized.  An 
extension  of  time  in  which  to  utilize  the 
funds  must  be  obtained  by  application  to 
the  Secretary.  Such  application  will  set 
forth  the  facts  and  circumstances  sup¬ 
porting  the  need  for  more  time  and  the 
amount  of  additional  time  requested.  The 
Secretary  may  grant  such  extensions  of 
time  as  in  his  judgment  appear  neces¬ 
sary  or  appropriate. 

(c)  Provide  for  the  expenditure  of  en¬ 
titlement  funds  in  accordance  with  the 
laws  and  procedures  applicable  to  the  ex¬ 
penditure  of  its  own  revenues. 

(d)  Maintain  its  fiscal  accounts  in  a 
manner  sufficient  to: 

(1)  Permit  the  reports  required  by  the 
Secretary  to  be  prepared  therefrom, 

(2)  Document  compliance  with  the 
matching  funds  certification,  and 

(3)  Permit  the  tracing  of  entitlement 
funds  to  a  level  of  expenditure  adequate 
to  establish  that  such  funds  have  not 
been  used  in  violation  of  the  restrictions 
and  prohibitions  of  this  part. 

The  accounting  for  entitlement  funds 
shall  at  a  minimum  employ  the  same  fis¬ 
cal  accounting  and  internal  audit  pro¬ 
cedures  as  are  used  with  respect  to  ex¬ 
penditures  from  revenues  derived  from 
the  recipient  government’s  own  sources. 


(e)  Provide  to  the  Secretary  and  to  the 
Comptroller  General  of  the  United 
States,  on  reasonable  notice,  access  to 
and  the  right  to  examine  such  books, 
documents,  papers  or  records  as  the  Sec¬ 
retary  may  reasonably  require  for  the 
purpose  of  reviewing  compliance  with 
the  Act  and  the  regulations  of  this  part 
or,  in  the  case  of  the  Comptroller  Gen¬ 
eral,  as  the  Comptroller  General  may 
reasonably  require  for  the  purpose  of  re¬ 
viewing  compliance  and  operations 
under  the  Act. 

§  51.41  Auditing  and  evaluation:  scope 
of  audits. 

(a)  In  general.  The  Secretary  shall 
provide  for  such  auditing  and  evalua¬ 
tion  as  may  be  necessary  to  insure  that 
expenditures  of  entitlement  funds  by  re¬ 
cipient  governments  comply  with  the  re¬ 
quirements  of  the  Act  and  regulations  of 
this  part.  Detail  audits,  reviews  and 
evaluations  may  be  made  on  a  sample 
basis  through  inspection  of  records,  and 
of  reports  required  under  subpart  B  of 
this  part,  and  through  on-site  examina¬ 
tions,  to  determine  whether  the  recipient 
governments  have  properly  discharged 
their  financial  responsibilities  and  to 
evaluate  compliance  with  the  Act  and 
the  regulations  of  this  part. 

(b)  Scope  of  audits.  The  scope  of  such 
audits  may  include  a  review  of  entitle¬ 
ment  fund  transactions,  accounts  and 
reports.  In  addition,  the  scope  of  such 
audits  may  include  an  examination  of 
the  following  areas: 

(1)  Compliance  with  assurances  made 
under  §  51.10. 

(2)  Compliance  with  the  requirement 
that  States  must  maintain  transfers  to 
local  governments  as  required  by  section 
107(b)  of  the  Act. 

(3)  Compliance  with  the  reporting  re¬ 
quirements  and  accuracy  of  the  reports 
submitted  to  the  Secretary  as  set  forth 
in  Subpart  B  of  this  part. 

(4)  Accuracy  of  fiscal  data  reported  to 
the  Bureau  of  the  Census. 

(5)  Accuracy  of  the  public  records  re¬ 
quired  under  §  51.13(c). 

(c)  Reliance  on  State  and  local  gov¬ 
ernment  audits.  It  is  the  intention  of  the 
Secretary  to  rely  to  the  maximum  extent 
possible  on  audits  of  recipient  govern¬ 
ments  by  State  and  local  government 
auditors  and  independent  public  ac¬ 
countants.  The  Secretary  may  accept 
such  audits  when  in  his  judgment  this 
may  reasonably  be  done  consistent  with 
the  provisions  of  the  Act  and  regulations 
of  this  part,  and  provided: 

(1)  Audits  are  performed  in  accord¬ 
ance  with  generally  accepted  auditing 
standards.  Recipient  governments  are 
encouraged  to  have  such  audits  per¬ 
formed,  to  the  extent  they  consider  prac¬ 
ticable,  in  accordance  with  standards  for 
the  Audit  of  Governmental  Organiza¬ 
tions,  Programs,  Activities  and  Functions 
issued  by  the  Comptroller  General  in 
June  1972. 

(2)  Audits  include  coverage  as  set 
forth  in  paragraph  (b)  of  this  section. 

(3)  Audit  workpapers  and  related 
audit  reports  are  retained  for  3  years 
after  the  Issuance  of  the  audit  report, 


and  are  available  upon  request  to  the 
Secretary  and  the  Comptroller  General 
or  to  their  representatives;  and, 

(4)  Audit  reports  shall  contain  a  clear 
statement  of  the  auditor’s  findings  as  to 
compliance  or  noncompliance  with  the 
requirements  of  the  Act  and  the  regula¬ 
tions  of  this  part.  In  the  event  that  an 
auditor  is  unable  to  review  compliance 
with  all  of  the  provisions  of  paragraph 
(b),  the  audit  report  shall  reflect  those 
areas  in  which  a  compliance  review  was 
not  performed.  Audit  reports  which 
disclose  or  otherwise  indicate  a  possible 
failure  to  comply  substantially  with  any 
requirements  of  the  Act  or  the  regula¬ 
tions  of  this  part  will  be  submitted  to  the 
Secretary  by  the  Governor  or  chief  ex¬ 
ecutive  officer. 

Subpart  F — Proceedings  for  Reduction  in 

Entitlement,  Withholding,  or  Repayment 

of  Funds 

§  51.50  Scope  of  subpart. 

The  regulations  of  this  subpart  govern 
the  procedure  and  practice  requirements 
involving  adjudications  where  the  Act 
requires  reasonable  notice  and  oppor¬ 
tunity  for  hearing. 

§  51.51  Liberal  construction. 

The  regulations  in  this  subpart  shall 
be  liberally  construed  to  secure  just,  ex¬ 
peditious,  and  efficient  determination  of 
the  issues  presented.  The  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the 
United  States,  where  applicable,  shall  be 
a  guide  in  any  situation  not  provided  for 
or  controlled  by  this  subpart,  but  shall  be 
liberally  construed  or  relaxed  when 
necessary. 

§  51.52  Reasonable  notice  and  oppor- 
tunity  for  bearing. 

Whenever  the  Secretary  has  reason  to 
believe  that  a  recipient  government  has 
failed  to  comply  with  any  section  of  the 
Act  or  of  the  provisions  of  this  part,  and 
that  repayment,  withholding,  or  reduc¬ 
tion  in  the  amount  of  an  entitlement  of 
a  recipient  government  is  required,  he 
shall  give  reasonable  notice  and  oppor¬ 
tunity  of  hearing  to  such  government 
prior  to  the  invocation  of  any  sanction 
under  the  Act. 

§  51.53  Opportunity  for  compliance. 

Except  in  proceedings  involving  will¬ 
fulness  or  those  in  which  the  public  in¬ 
terest  requires  otherwise,  a  proceeding 
under  this  part  will  not  be  instituted 
until  such  facts  or  conduct  which  may 
warrant  such  action  have  been  called  to 
the  attention  of  the  chief  executive  of¬ 
ficer  of  the  recipient  government  in  writ¬ 
ing  and  he  has  been  accorded  an  oppor¬ 
tunity  to  demonstrate  or  achieve  com¬ 
pliance  with  the  requirements  of  the  Act 
and  the  regulations  of  this  part.  If  the 
recipient  government  fails  to  meet  the 
requirements  of  the  Act  and  regulations 
within  such  reasonable  time  as  may  be 
specified  by  the  Secretary,  a  proceeding 
shall  be  initiated.  If  the  recipient  gov¬ 
ernment  is  a  unit  of  local  government,  a 
copy  of  all  written  communications  re¬ 
garding  the  alleged  violation  shall  be 
transmitted  by  the  Secretary  to  the  Gov- 
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ernor  of  the  State  in  which  the  unit  of 
local  government  is  located. 

§  51.54  Institution  of  proceeding. 

A  proceeding  to  require  repayment  of 
funds  to  the  Secretary,  or  to  withhold 
funds  from  subsequent  entitlement  pay¬ 
ments,  or  to  reduce  the  entitlement  of  a 
recipient  government,  shall  be  instituted 
by  the  Secretary  by  a  complaint  which 
names  the  recipient  government  as  the 
respondent. 

§51.55  Contents  of  complaint. 

(a)  Charges.  A  complaint  shall  give  a 
plain  and  concise  description  of  the  al¬ 
legations  which  constitute  the  basis  for 
the  proceeding.  A  complaint  shall  be 
deemed  sufficient  if  it  fairly  informs  the 
respondent  of  the  charges  against  it  so 
that  it  is  able  to  prepare  a  defense  to  the 
charges. 

(b)  Demand  for  answer.  Notification 
shall  be  given  in  the  complaint  as  to  the 
place  and  time  within  which  the  re¬ 
spondent  shall  file  its  answer,  which  time 
shall  be  not  less  than  30  days  from  the 
date  of  service  of  the  complaint.  The 
complaint  shall  also  contain  notice  that 
a  decision  by  default  will  be  rendered 
against  the  respondent  in  the  event  it 
fails  to  file  its  answer  as  required. 

§  51.56  Service  of  complaint  and  other 
papers. 

(a)  Complaint.  The  complaint  or  a 
true  copy  thereof  may  be  served  upon 
the  respondent  by  first-class  mail  or  by 
certified  mail,  return  receipt  requested; 
or  it  may  be  served  in  any  other  manner 
which  has  been  agreed  to  by  the  respond¬ 
ent.  Where  the  service  is  by  certified 
mail,  the  return  Postal  Service  receipt 
duly  signed  on  behalf  of  the  respondent 
shall  be  proof  of  service. 

(b)  Service  of  papers  other  than  com¬ 
plaint.  Any  paper  other  than  the  com¬ 
plaint  may  be  served  upon  the  respond¬ 
ent  or  upon  its  attorney  of  record  by 
first-class  mail.  Such  mailing  shall  con¬ 
stitute  complete  service. 

(c)  Filing  of  papers.  Whenever  the 
filing  of  a  paper  is  required  or  permitted 
in  connection  with  a  proceeding  under 
this  part,  and  the  place  of  filing  is  not 
specified  in  this  subpart  or  by  rule  or 
order  of  the  administrative  law  judge, 
the  paper  shall  be  filed  with  the  Director, 
Office  of  Revenue  Sharing,  Treasury  De¬ 
partment,  Washington,  D.C.  20226.  All 
papers  shall  be  filed  in  duplicate. 

(d)  Motions  and  requests.  Motions 
and  requests  may  be  filed  with  the  desig¬ 
nated  administrative  law  judge,  except 
that  an  application  to  extend  the  time 
for  filing  an  answer  shall  be  filed  with 
the  Director,  Office  of  Revenue  Sharing, 
pursuant  to  §  51.57(a). 

§  51.57  Answer;  referral  to  adminislru- 
live  law  judge. 

(a)  Filing.  The  respondent's  answer 
shall  be  filed  in  writing  within  the  time 
specified  in  the  complaint,  unless  on 
application  the  time  is  extended  by  the 
Secretary.  The  respondent’s  answer  shall 
be  filed  in  duplicate  with  the  Director, 
Office  of  Revenue  Sharing. 


(b)  Contents.  The  answer  shall  con¬ 
tain  a  statement  of  facts  which  con¬ 
stitute  the  grounds  of  defense,  and  it 
shall  specifically  admit  or  deny  each 
allegation  set  forth  in  the  complaint,  ex¬ 
cept  that  the  respondent  shall  not  deny 
a  material  allegation  in  the  complaint 
which  it  knows  to  be  true;  nor  shall  a 
respondent  state  that  it  is  without  suffi¬ 
cient  information  to  form  a  belief  when 
in  fact  it  possesses  such  information. 
The  respondent  may  also  state  affirma¬ 
tively  special  matters  of  defense. 

(c)  Failure  to  deny  or  answer  allega¬ 
tion  in  the  complaint.  Every  allegation 
in  the  complaint  which  is  not  denied  in 
the  answer  shall  be  deemed  to  be  ad¬ 
mitted  and  may  be  considered  as  proved, 
and  no  further  evidence  in  respect  of 
such  allegation  need  be  adduced  at  a 
hearing. 

(d>  Failure  to  file  answer.  Failure  to 
file  an  answer  within  the  time  prescribed 
in  the  complaint,  except  as  the  time  for 
answer  is  extended  under  paragraph  (a) 
of  this  section,  shall  constitute  an  ad¬ 
mission  of  the  allegations  of  the  com¬ 
plaint  and  a  waiver  of  hearing,  and  the 
administrative  law  judge  shall  make  his 
findings  and  decision  by  default  without 
a  hearing  or  further  procedure. 

(e)  Reply  to  answer.  No  reply  to  the 
respondent’s  answer  shall  be  required, 
and  new  matter  in  the  answer  shall  be 
deemed  to  be  denied,  but  the  Secretary 
may  file  a  reply  in  his  discretion  and 
shall  file  one  if  the  administrative  law 
judge  so  requests. 

(f)  Referral  to  administrative  law 
judge.  Upon  receipt  of  the  answer  by  the 
Director,  or  upon  filing  a  reply  if  one 
is  deemed  necessary,  or  upon  failure  of 
the  respondent  to  file  an  answer  within 
the  time  prescribed  in  the  complaint  or 
as  extended  under  paragraph  (a)  of  this 
section,  the  complaint  (and  answer,  if 
one  is  filed)  shall  be  referred  to  the  ad¬ 
ministrative  law  judge  who  shall  then 
proceed  to  set  a  time  and  place  for  hear¬ 
ing  and  shall  serve  notice  thereof  upon 
the  parties  at  least  15  days  in  advance 
of  the  hearing  date. 

§  51.58  Supplemental  charges. 

If  it  appears  that  the  respondent  in 
its  answer  falsely  and  in  bad  faith,  denies 
a  material  allegation  of  fact  in  the  com¬ 
plaint  or  states  that  it  has  no  knowledge 
sufficient  to  form  a  belief,  when  in  fact 
it  does  possess  such  information,  or  if  it 
appears  that  the  respondent  has  know¬ 
ingly  introduced  false  testimony  during 
the  proceedings,  the  Secretary  may 
thereupon  file  supplemental  charges 
against  the  respondent.  Such  supple¬ 
mental  charges  may  be  tried  with  other 
charges  in  the  case,  provided  the  re¬ 
spondent  is  given  due  notice  thereof  and 
is  afforded  an  opportunity  to  prepare  its 
defense  thereto. 

§  51.59  Proof;  variance;  amendment  of 
pleadings. 

In  the  case  of  a  variance  between  the 
allegations  in  a  pleading  and  the  evi¬ 
dence  adduced  in  support  of  the  plead¬ 
ing,  the  administrative  law  judge  may 
order  or  authorize  amendment  of  the 


pleading  to  conform  to  the  evidence: 
Provided,  The  party  that  would  other¬ 
wise  be  prejudiced  by  the  amendment  is 
given  reasonable  opportunity  to  meet  the 
allegation  of  the  pleading  as  amended. 
The  administrative  law  judge  shall  make 
findings  on  any  issue  presented  by  the 
pleadings  as  so  amended. 

§  51.60  Representation. 

A  respondent  or  proposed  respondent 
may  appear  in  person  through  its  chief 
executive  officer  or  it  may  be  represented 
by  counsel  or  other  duly  authorized  rep¬ 
resentative.  The  Secretary  shall  be  rep¬ 
resented  by  the  General  Counsel  of  the 
Treasury. 

§  51.61  Administrative  law  judge; 
powers. 

(a)  Appointment.  An  administrative 
law  judge,  appointed  as  provided  by  sec¬ 
tion  11  of  the  Administrative  Procedure 
Act  (5  U.S.C.  3105),  shall  conduct  pro¬ 
ceedings  upon  complaints  filed  under 
this  subpart. 

(b)  Powers  of  administrative  law 
judge.  Among  other  powers  provided  by 
law,  the  administrative  law  judge  shall 
have  authority,  in  connection  with  any 
proceeding  under  this  subpart,  to  do  the 
following  things: 

(1)  Administer  oaths  and  affirma¬ 
tions; 

(2)  Make  ruling  upon  motions  and 
requests.  Prior  to  the  close  of  the  hearing 
no  appeal  shall  lie  from  any  such  ruling 
except,  at  the  discretion  of  the  adminis¬ 
trative  law  judge,  in  extraordinary 
circumstances; 

(3)  Determine  the  time  and  place  of 
hearing  and  regulate  its  course  and  con¬ 
duct.  In  determining  the  place  of  hear¬ 
ing  the  administrative  law  judge  may 
take  into  consideration  the  requests  and 
convenience  of  the  respondent  or  its 
counsel; 

(4)  Adopt  rules  of  procedure  and 
modify  the  same  from  time  to  time  as 
occasion  requires  for  the  orderly  disposi¬ 
tion  of  proceedings; 

(5)  Rule  upon  offers  of  proof,  re¬ 
ceive  relevant  evidence,  and  examine 
witnesses; 

(6)  Take  or  authorize  the  taking  of 
depositions; 

(7)  Receive  and  consider  oral  or 
written  arguments  on  facts  or  law; 

(8)  Hold  or  provide  for  the  holding 
of  conferences  for  the  settlement  or  sim¬ 
plification  of  the  issues  by  consent  of  the 
parties ; 

(9)  Perform  such  acts  and  take  such 
measures  as  are  necessary  or  appropri¬ 
ate  to  the  efficient  conduct  of  any  pro¬ 
ceeding;  and 

(10)  Make  initial  findings  and 
decision. 

§  51.62  Hearings. 

(a)  In  general.  The  administrative 
law  judge  shall  preside  at  the  hearing 
on  a  complaint.  Testimony  of  witnesses 
shall  be  given  under  oath  or  affirmation. 
The  hearing  shall  be  stenographically 
recorded  and  transcribed.  Hearings  will 
be  conducted  pursuant  to  section  7  of 
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the  Administrative  Procedure  Act  (5 
U.S.C.  556). 

(b)  Failure  to  appear.  If  a  respondent 
fails  to  appear  at  the  hearing,  after  due 
notice  thereof  has  been  served  upon  it  or 
upon  its  counsel  of  record,  it  shall  be 
deemed  to  have  waived  the  right  to  a 
hearing  and  the  administrative  law 
judge  may  make  his  findings  and  deci¬ 
sion  against  the  respondent  by  default. 

(c)  Waiver  of  hearing.  A  respondent 
may  waive  the  hearing  by  informing  the 
administrative  law  judge,  in  writing,  on 
or  before  the  date  set  for  hearing,  that 
it  desires  to  waive  hearing.  In  such  event 
the  administrative  law  judge  may  make 
his  findings  and  decision  based  upon  the 
pleadings  before  him.  The  decision  shall 
plainly  show  that  the  respondent  waived 
hearing. 

§  51.63  Stipulations. 

The  administrative  law  judge  shall 
prior  to  or  at  the  beginning  of  the  hear¬ 
ing  require  that  the  parties  attempt  to 
arrive  at  such  stipulations  as  will  elimi¬ 
nate  the  necessity  of  taking  evidence 
with  respect  to  allegations  of  facts  con¬ 
cerning  which  there  is  no  substantial  dis¬ 
pute.  The  administrative  law  judge  shall 
take  similar  action,  where  it  appears  ap¬ 
propriate,  throughout  the  hearing  and 
shall  call  and  conduct  any  conferences 
which  he  deems  advisable  with  a  view  to 
the  simplification,  clarification,  and  dis¬ 
position  of  any  of  the  issues  involved. 

§  51.64  Evidence. 

(a)  In  general.  Any  evidence  which 
would  be  admissible  under  the  rules  of 
evidence  governing  proceedings  in  mat¬ 
ters  not  involving  trial  by  jury  in  the 
Courts  of  the  United  States,  shall  be  ad¬ 
missible  and  controlling  as  far  as  pos¬ 
sible:  Provided  that,  the  administrative 
law  judge  may  relax  such  rules  in  any 
hearing  when  in  his  judgment  such  re¬ 
laxation  would  not  impair  the  rights  of 
either  party  and  would  more  speedily 
conclude  the  hearing,  or  would  better 
serve  the  ends  of  justice.  Evidence  which 
is  irrelevant,  immaterial  or  unduly  repe¬ 
titious  shall  be  excluded  by  the  admin¬ 
istrative  law  judge. 

(b)  Depositions.  The  deposition  of  any 
witness  may  be  taken  pursuant  to  §  51.65 
and  the  deposition  may  be  admitted. 

(c)  Proof  of  documents.  Official  docu¬ 
ments,  records,  and  papers  of  a  respond¬ 
ent  shall  be  admissible  as  evidence 
without  the  production  of  the  original 
provided  that  such  documents,  records 
and  papers  are  evidenced  as  the  original 
by  a  copy  attested  or  identified  by  the 
chief  executive  officer  of  the  respondent 
or  the  custodian  of  the  document,  and 
contain  the  seal  of  the  respondent. 

(d)  Exhibits.  If  any  document,  record, 
paper,  or  other  tangible  or  material  thing 
is  introduced  in  evidence  as  an  exhibit, 
the  administrative  law  judge  may  au¬ 
thorize  the  withdrawal  of  the  exhibit 
subject  to  any  conditions  he  deems 
proper.  An  original  document,  paper  or 
record  need  not  be  introduced,  and  a 
copy  duly  certified  (pursuant  to  para¬ 
graph  (b)  of  this  section)  shall  be 
deemed  sufficient. 


(e)  Objections.  Objections  to  evidence 
shall  be  in  short  form,  stating  the 
grounds  of  objection  relied  upon,  and 
the  record  shall  not  include  argument 
thereon,  except  as  permitted  by  the  ad¬ 
ministrative  law  judge.  Rulings  on  such 
objections  shall  be  a  part  of  the  record. 
No  exception  to  the  ruling  is  necessary 
to  preserve  the  right  of  either  party  to 
the  proceeding. 

§  51.65  Depositions. 

(a)  In  general.  Depositions  for  use  at 
a  hearing  may,  with  the  written  approval 
of  the  administrative  law  judge,  be  taken 
by  either  the  Secretary  or  the  respond¬ 
ent  or  their  duly  authorized  representa¬ 
tives.  Depositions  may  be  taken  upon 
oral  or  written  interrogatories,  upon  not 
less  than  15  days  written  notice  to  the 
other  party,  before  any  officer  duly  au¬ 
thorized  to  administer  an  oath  for  gen¬ 
eral  purposes.  Such  written  notice  shall 
state  the  names  of  the  witnesses  and  the 
time  and  place  where  the  depositions  are 
to  be  taken.  The  requirement  of  15  days 
written  notice  may  be  waived  by  the  par¬ 
ties  in  writing,  and  depositions  may  then 
be  taken  from  the  persons  and  at  times 
and  places  mutually  agreed  to  by  the 
parties. 

(b)  Written  interrogatories.  When  a 
deposition  is  taken  upon  written  inter¬ 
rogatories,  any  cross-examination  shall 
be  upon  written  interrogatories.  Copies 
of  such  written  interrogatories  shall  be 
served  upon  the  other  party  with  the  no¬ 
tice,  and  copies  of  any  written  cross¬ 
interrogatories  shall  be  mailed  by  first 
class  mail  or  delivered  to  the  opposing 
party  at  least  10  days  before  the  date 
of  taking  the  depositions,  unless  the  par¬ 
ties  mutually  agree  otherwise.  A  party 
upon  whose  behalf  a  deposition  is  taken 
must  file  it  with  the  administrative  law 
judge  and  serve  one  copy  upon  the  op¬ 
posing  party.  Expenses  in  the  reporting 
of  depositions  shall  be  borne  by  the  party 
at  whose  instance  the  deposition  is 
taken. 

§  51.66  Stenographic  record;  oath  of 
reporter;  transcript. 

(a)  In  general.  A  stenographic  record 
shall  be  made  of  the  testimony  and  pro¬ 
ceedings,  including  stipulations  and  ad¬ 
missions  of  fact  in  all  proceedings,  but 
not  arguments  of  counsel  unless  other¬ 
wise  ordered  by  the  administrative  law 
judge.  A  transcript  of  the  proceedings 
(and  evidence)  at  the  hearing  shall  be 
made  in  all  cases. 

(b)  Oath  of  reporter.  The  reporter 
making  the  stenographic  record  shall 
subscribe  an  oath  before  the  administra¬ 
tive  law  judge,  to  be  filed  in  the  record  of 
the  case,  that  he  (or  she)  will  truly  and 
correctly  report  the  oral  testimony  and 
proceedings  at  such  hearing  and  accu¬ 
rately  transcribe  the  same  to  the  best  of 
his  (or  her)  ability. 

(c)  Transcript.  In  cases  where  the 
hearing  is  stenographically  reported  by 
a  Government  contract  reporter  copies 
of  the  transcript  may  be  obtained  from 
the  reporter  at  rates  not  to  exceed  the 
maximum  rates  fixed  by  contract  be¬ 
tween  the  Government  and  the  reporter. 


Where  the  hearing  is  stenographically 
reported  by  a  regular  employee  of  the 
Department  of  the  Treasury,  a  copy 
thereof  will  be  supplied  to  the  respond¬ 
ent  or  its  counsel  at  actual  cost  of  dupli¬ 
cation.  Copies  of  exhibits  introduced  at 
the  hearing  or  at  the  taking  of  deposi¬ 
tions  will  be  supplied  to  the  parties  upon 
the  payment  of  a  reasonable  fee  (31 
U.S.C.  483(a)). 

§  51.67  Proposed  findings  and  conclu¬ 
sions. 

Except  in  cases  where  a  respondent 
has  failed  to  answer  the  complaint  or 
has  failed  to  appear  at  the  hearing,  or 
has  waived  the  hearing,  the  administra¬ 
tive  law  judge,  prior  to  making  his  ini¬ 
tial  decision,  shall  afford  the  parties  a 
reasonable  opportunity  to  submit  pro¬ 
posed  findings  and  conclusions  and  sup¬ 
porting  reasons  therefor. 

§  51.68  Initial  decision  of  the  adminis¬ 
trative  law  judge. 

As  soon  as  practicable  after  the  con¬ 
clusion  of  a  hearing  and  the  receipt  of 
any  proposed  findings  and  conclusions 
timely  submitted  by  the  parties,  but  in  no 
event  later  than  30  days  after  the  sub¬ 
mission  of  proposed  findings  and  con¬ 
clusions  if  they  are  submitted,  the  ad¬ 
ministrative  law  judge  shall  make  his 
initial  decision  in  the  case.  The  Initial 
decision  shall  include  a  statement  of  the 
findings  of  fact  and  the  conclusions 
therefor,  as  well  as  the  reasons  or  basis 
therefor,  upon  all  the  material  issues 
of  fact,  law  or  discretion  presented  on 
the  record,  and  shall  provide  for  one  of 
the  following  orders: 

(a)  An  order  that  the  respondent  pay 
over  to  the  Secretary  an  amount  equal 
to  110  percent  of  any  amount  determined 
to  be  improperly  expended  by  the  re¬ 
spondent  in  violation  of  §  51.31  relating 
to  priority  expenditures;  or 

(b)  An  order  that  the  respondent  pay 
over  to  the  Secretary  an  amount  equal 
to  the  amount  of  entitlement  funds  deter¬ 
mined  to  be  expended  in  violation  of  the 
Act  and  the  provisions  of  this  part ;  or 

(c)  An  order  that  the  Secretary  with¬ 
hold  from  subsequent  entitlement  pay¬ 
ments  to  the  respondent  an  amount  equal 
to  the  amount  of  entitlement  funds  de¬ 
termined  to  be  expended  in  violation  of 
the  Act  and  the  provisions  of  this  part;  or 

(d)  An  order  that  the  entitlement  of  a 
recipient  government  be  reduced  and 
the  amount  of  such  reduction  to  be  with¬ 
held  from  subsequent  entitlement  pay¬ 
ments;  or 

(e)  An  order  dismissing  the  proceed¬ 
ings. 

§  51.69  Certification  and  transmittal  of 
record  and  decision. 

After  reaching  his  Initial  decision,  the 
administrative  law  judge  shall  certify  to 
the  complete  record  before  him  and  shall 
immediately  forward  the  certified  record, 
together  with  a  certified  copy  of  his  initial 
decision,  to  the  Secretary.  The  adminis¬ 
trative  law  judge  shall  serve  also  a  copy 
of  the  initial  decision  by  certified  mail  to 
the  chief  executive  officer  of  the  respond¬ 
ent  or  to  its  attorney  of  record. 
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§  51.70  What  constitutes  record. 

The  transcript  of  testimony,  pleadings 
and  exhibits,  all  papers  and  requests  filed 
in  the  proceeding,  together  with  all  find¬ 
ings,  decisions  and  orders,  shall  con¬ 
stitute  the  exclusive  record  in  the  matter. 

§  51.71  Procedure  on  review  of  decision 
of  administrative  law  judge. 

(a)  Appeal  to  the  Secretary.  Within  30 
days  from  the  date  of  the  initial  decision 
and  order  of  the  administrative  law 
judge,  the  respondent  may  appeal  to  the 
Secretary  and  file  his  exceptions  to  the 
initial  decision  and  his  reasons  therefor. 
The  respondent  shall  transmit  a  copy  of 
his  appeal  and  reasons  therefor  to  the 
Director  of  the  Office  of  Revenue  Shar¬ 
ing,  who  may,  within  30  days  from  receipt 
of  the  respondent’s  appeal,  file  a  reply 
brief  in  opposition  to  the  appeal.  A  copy 
of  the  reply  brief,  if  one  is  filed,  shall  be 
transmitted  to  the  respondent  or  its 
counsel  of  record.  Upon  the  filing  of  an 
appeal  and  a  reply  brief,  if  any,  the  Sec¬ 
retary  shall  make  the  final  agency  deci¬ 
sion  on  the  record  of  the  administrative 
law  judge  submitted  to  him. 

(b)  Appeal  by  the  Director  of  the  Office 
of  Revenue  Sharing.  In  the  absence  of  an 
appeal  by  the  respondent,  the  Director 
of  the  Office  of  Revenue  Sharing  may,  on 
his  own  motion,  within  45  days  after  the 
initial  decision,  serve  on  the  respondent 
by  certified  mail  a  notice  that  he  will  ap¬ 
peal  the  decision  to  the  Secretary,  for 
review.  Within  3C  days  from  such  notice, 
the  Director  of  the  Office  of  Revenue 
Sharing  or  his  counsel  will  file  with  the 
Secretary  his  exceptions  to  the  initial 
decision  and  his  supporting  reasons 
therefor.  A  copy  of  the  exceptions  shall  be 
transmitted  to  the  respondent  or  its 
counsel  of  record,  who,  within  30  days 
after  receipt  thereof,  may  file  a  reply 
brief  thereto  with  the  Secretary  and  sub¬ 
mit  a  copy  to  the  Director  of  the  Office 
of  Revenue  Sharing  or  his  counsel.  Upon 
the  filing  of  a  reply  brief,  if  any,  the  Sec¬ 
retary  will  make  the  final  agency  decision 
on  the  record  of  the  administrative  law 
judge. 

(c)  Absence  of  appeal.  In  the  absence 
of  either  exceptions  by  the  respondent 


or  a  notice  of  appeal  by  the  Director  of 
the  Office  of  Revenue  Sharing  within  the 
time  set  forth  in  paragraphs  (a)  and  (b) 
of  this  section,  or  a  review  initiated  by 
the  Secretary  on  his  own  motion  within 
the  time  allowed  to  the  Director  of  the 
Office  of  Revenue  Sharing,  the  initial  de¬ 
cision  of  the  administrative  law  judge 
shall  constitute  the  final  decision  of  the 
Department. 

§  51.72  Decision  of  llic  Secretary. 

On  appeal  from  or  review  of  the  initial 
decision  of  the  administrative  law  judge, 
the  Secretary  will  make  the  final  agency 
decision.  In  making  his  decision  the  Sec¬ 
retary  will  review  the  record  or  such  por¬ 
tions  thereof  as  may  be  cited  by  the  par¬ 
ties  to  permit  limiting  of  the  issues.  The 
Secretary  may  affirm,  modify,  or  revoke 
the  findings  and  initial  decision  of  the 
administrative  law  judge.  A  copy  of  the 
Secretary’s  decision  shall  be  transmitted 
immediately  to  the  chief  executive  officer 
of  the  respondent  or  its  counsel  of  record. 

§  51.73  Effect  of  order  of  repayment  or 
withholding  of  funds. 

In  case  the  final  order  against  the  re¬ 
spondent  is  for  repayment  of  funds  to 
the  United  States,  such  amount  as  de¬ 
termined  by  the  order  shall  be  repaid 
upon  request  by  the  Secretary.  To  the  ex¬ 
tent  that  the  respondent  fails  to  do  so 
upon  request  of  the  Secretary,  the  Secre¬ 
tary  shall  withhold  from  subsequent  en¬ 
titlement  payments  to  the  respondent  an 
amount  equal  to  the  amount  not  repaid. 
In  case  the  final  order  against  the  re¬ 
spondent  is  for  the  withholding  of  an 
amount  of  subsequent  entitlement  pay¬ 
ments,  such  amounts  as  ordered  shall  be 
withheld  by  the  Director  of  the  Office  of 
Revenue  Sharing  after  notice  to  the  chief 
executive  officer  of  the  recipient  govern¬ 
ment  that  if  it  fails  to  take  corrective 
action  within  60  days  after  receipt  of 
the  notice,  further  entitlement  payments 
will  be  withheld  until  the  Secretary  is 
satisfied  that  appropriate  corrective  ac¬ 
tion  has  been  taken  and  there  is  full 
compliance  with  the  Act  and  regulations 
of  this  part.  In  every  case  in  which  the 
respondent  is  a  unit  of  local  government, 
a  copy  of  the  final  order  and  notice  shall 


be  submitted  to  the  Governor  of  the 
State  in  which  the  respondent  is  located. 

§51.74  Publicity  of  proceedings. 

(a)  In  general.  A  proceeding  con¬ 
ducted  under  this  subpart  shall  be  open 
to  the  public  and  to  elements  of  the  news 
media  provided  that,  in  the  judgment  of 
the  administrative  law  judge,  the  pres¬ 
ence  of  the  media  does  not  detract  from 
the  decorum  and  dignity  of  the  proceed¬ 
ing. 

(b)  Availability  of  record.  The  record 
established  in  any  proceeding  conducted 
under  this  subpart  shall  be  made  avail¬ 
able  to  inspection  by  the  public  as  pro¬ 
vided  for  and  in  accordance  with  regu¬ 
lations  of  the  Department  of  the  Treas¬ 
ury  pursuant  to  31  CFR  Part  1. 

(c)  Decisions  of  the  administrative  law 
judge.  The  statement  of  findings  and  the 
initial  decision  of  the  administrative  law 
judge  in  any  proceedings,  whether  or  not 
on  appeal  or  review,  shall  be  indexed  and 
maintained  by  the  Director  of  the  Office 
of  Revenue  Sharing  and  made  available 
for  inspection  by  the  public  at  the  public 
documents  room  of  the  Department.  If 
practicable,  the  statement  of  findings 
and  the  decisions  of  the  administrative 
law  judge  shall  be  published  periodically 
by  the  Department  and  offered  for  sale 
through  the  Superintendent  of  Docu¬ 
ments. 

§51.75  Judicial  review. 

Actions  taken  under  administrative 
proceedings  pursuant  to  this  subpart 
shall  be  subject  to  judicial  review  pur¬ 
suant  to  section  143  of  Subtitle  C  of  the 
Act.  If  a  respondent  desires  to  appeal  a 
decision  of  the  administrative  law  judge 
which  has  become  final,  or  a  final  order 
of  the  Secretary  for  review  of  appeal,  to 
the  U.S.  Court  of  Appeals,  as  provided  by 
law,  the  Secretary,  upon  prior  notifica¬ 
tion  of  the  filing  of  the  petition  for  re¬ 
view,  shall  have  prepared  in  triplicate,  a 
complete  transcript  of  the  record  of  the 
proceeding,  and  shall  certify  to  the  cor¬ 
rectness  of  the  record.  The  original  cer¬ 
tificate  together  with  the  original  record 
shall  then  be  filed  with  the  Court  of  Ap¬ 
peals  which  has  jurisdiction. 
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